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REVIEW  OF  EXISTING  LEGISLATION  AND 
PRACTICES  RELEVANT  TO  THE  OFFICE 
OF  THE  SPECIAL  EXAMINER  WITHIN  THE 
JUDICIAL  DISTRICT  OF  YORK 


THE  ROLE  OF  THE  SPECIAL  EXAMINER 

Under  The  Judicature  Act,  the  Special  Examiner  is 
appointed  to  take  examinations.  These  examinations  fall 

into  three  main  categories: 

1.  Examinations  for  Discovery  -  Pre-trial  examina¬ 
tions  for  the  purpose  of  enabling  the  examining 
party  to  know  the  case  he  has  to  meet;  to  pro¬ 
cure  admissions  which  will  dispense  with  other 
formal  proof  at  trial;  and  to  procure  admissions 
which  will  destroy  the  opponent's  case. 

2 .  Examinations  and  Cross-Examinations  on  Affidavits 
to  be  used  upon  Motions  or  at  trial;  and 

3.  Examinations  of  Judgment  Debtors  which  deal  with 
what  assets  a  person  might  have  left  to  assist  a 
creditor  in  satisfying  a  Judgment. 
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SECTION  91 

The  offices  in  Toronto,  save  the  Official  Guardian,  Special 
Examiners,  stenographic  reporters  and  any  official  referee 
other  than  one  holding  that  office  ex  officio,  shall  keep 
their  offices  at  or  adjacent  to  Osgoode  Hall,  in  the  City  of 
Toronto,  R.S.O.  1960,  c.197,  s.88;  1970,  c.97,  s.9. 


SECTION  102 

(1)  Every  local  registrar,  deputy  registrar  and  clerk  of  the 
County  Court  is  ex  officio  a  Special  Examiner  for  the 
county  for  which  he  is  appointed.  R.S.O.  1960,  c.97, 

s . 100  (1)  ; 

(2)  The  Lieutenant  Governor  in  Council  may  appoint  additional 
Special  examiners.  1968,  c.59,  s.4; 

(3)  There  shall  be  at  least  four  Special  Examiners  in  Toronto 

(4)  Where  an  examination  is  taken  by  a  stenographer  or  other 
person  who  is  not  a  special  examiner,  it  shall  be  taken 
in  the  presence  of  the  Special  Examiner; 

(5)  A  Special  Examiner  shall  not  solicit  or  make  request  from 
any  suitor,  solicitor,  or  other  person,  or  offer  any  in¬ 
ducement  to  have  a  special  examination  taken  before  him, 
nor  shall  anyone  do  so  on  his  behalf  with  his  knowledge 
or  assent,  on  pain  of  forfeiture  of  office; 

(6)  Where  it  appears  to  the  Lieutenant  Governor  in  Council 
that  a  local  registrar,  a  deputy  registrar,  or  a  clerk 
of  a  County  Court,  elsewhere  than  in  Toronto,  is  infirm 
or  ill,  or  is  otherwise  unable  or  unfit  to  act  personally 
as  Special  Examiner,  or  if  he  is  absent  on  leave,  the 
Lieutenant  Governor  in  Council  may  appoint  the  steno¬ 
graphic  reporter  for  the  County  Court,  or  some  other  per¬ 
son  to  act  temporarily  or  otherwise  as  such  Special 
Examiner  in  his  stead; 

(7)  In  case  of  the  absence  on  leave  or  illness  of  any  other 
Special  Examiner,  he  may,  with  the  approval  of  the  Chief 
Justice  of  Ontario,  appoint  a  deputy  to  act  for  him  dur¬ 
ing  such  absence  or  illness.  R.S.O.  1960,  c.197, 

s .100(3-7)  . 
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The  Special  Examiner  is  entitled  to  charge  for 
examinations  the  tariff  as  is  provided  in  the  Tariff  of 
Disbursements,  Tarriff  B  payable  in  the  Supreme  Court 
and  the  County  Courts,  and  referred  to  in  Section  17: 


Section  17 


To  special  examiner  for  each  person  examined: 


Supreme  Any 

Court  Other 

Court 


(1) 

(2) 

(3) 

(4) 

(5) 


appointment . . 

$1 .  50 

$1.50 

oath,  return  and  certificate. 

2.25 

2.25 

conducting  examination,  per 

hour  or  part  thereof. . 

7.50 

7.50 

reporter's  attendance,  per 

hour  or  part  thereof.. 

6.50 

6.50 

attendance  out  of  office,  per 

mile  one  way . . 

.40 

.40 

for  copy  of  transcript,  per  page 
(a)  first  party  ordering 

2.25 

2.25 

(b)  any  additional  copies, 

regardless  of  party  order¬ 
ing . 

.25 

.25 

(6) 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 
Ontario  Council  of  University  Libraries 


https  ://arch  i  ve .  o  rg/detai  Is/m  ag_00000547 


4 


SECTION  91  AND  102 ,  THE  JUDICATURE  ACT 

I  wish,  to  make  the  following  comments  respecting 
the  sections  of  The  Judicature  Act  referred  to  above. 


Section  91,  The  Judicature  Act 

Under  Section  91  the  offices  of  the  Special  Examiner 
need  not  be  kept  at  the  Court  House  or  adjacent  to 
Osgoode  Hall. 

In  Toronto  there  shall  be  at  least  four  Special 
Examiners.  (Section  102(5)). 


There  are  presently  four  Special  Examiners  in  the 
City  of  Toronto  : 


A.  C.  Devenport 


65  Queen  Street  West 
Suite  305 


Peter  W.  McHugh 


120  Adelaide  Street  West 
Suite  1402 


J.  W.  Pond 


100  Adelaide  Street  West 
Suite  705 


Paul  W.  Rosenberger 


390  Bay  Street 
Suite  2900 


The  Judicial  District  of  York  has  in  excess  of  6,000 
barristers  and  solicitors.  It  would  appear,  at  least  within 
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the  Judicial  District  of  York,  the  legal  profession  is 
for  the  present  time  being  adequately  serviced  by  the 
four  Special  Examiners  within  the  Metropolitan  Toronto 
a  rea . *  * 

It  does  seem,  however,  that  I  must  conclude  that 
the  profession  who  carry  on  the  practice  of  law  in  the 
northern  extremities  of  the  Judicial  District  of  York 
in  towns  and  cities  such  as  Newmarket,  Richmond  Hill, 
Keswick,  as  well  as  outside  the  downtoim  Toronto  area, 
should  perhaps  have  an  additional  Special  Examiner  ap¬ 
pointed  in  the  proposed  new  court  house,  which  will  be 
built  shortly  in  Newmarket.  I  conclude,  also,  that 
it  would  be  advisable  to  have  an  office  to  service  the 
profession  in  the  northern  extremities  of  the  city  at 
Yonge  and  Sheppard. 

SUMMARY  OF  RECOMMENDATIONS  RE  SECTION  91 

1.  There  should  be  no  minimum  number  of  Special  Exami 
ners  in  Toronto  established  by  The  Judicature  Act. 

2.  There  should  be  a  new  Special  Examiner  established 
in  Newmarket  when  the  new  court  house  is  built. 

3.  Consideration  should  be  given  to  the  establishment 

*See  Letter  of  The  County  of  York  Law  Associated  dated 

September  15,  1978 
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of  a  Special  Examiner’s  office  in  the  Yonge - Sheppard 
area . 

4.  No  expansion  of  the  number  of  Special  Examiners 
without  consultation  with  the  York  County  Bar 
Association  and  other  authorities  should  be  under¬ 
taken. 

Section  102(4)  of  The  Judicature  Act  says  as  follows: 

"Where  an  examination  is  taken  by  a  stenographer 
or  other  person  who  is  not  a  Special  Examiner, 
it  shall  be  taken  in  the  presence  of  the  Special 
Examiner. " 

The  practice  for  taking  examinations  in  the  Judi¬ 
cial  District  of  York  is  that  the  Special  Examiner 
usually  swears  the  witness  at  the  commencement  of  the 
examination  and  then  leaves  the  room;  and  the  examina¬ 
tion  takes  place  before  the  reporter  who  is  taking  a 
verbatim  transcript  of  the  examination. 

I  must  also  conclude,  based  on  evidence  that  I  have 
received,  that  many  reporters  have  themselves  adminis¬ 
tered  the  oath,  instead  of  the  Special  Examiner.  It 
would  appear  clearly  that  the  reporter,  not  being  a  com¬ 
missioner  for  taking  oaths  or  affidavits,  or  Notary  Public 
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has  no  lawful  authority  to  administer  the  oath.  I  am 
advised,  and  must  conclude  further,  that  the  practice 
of  having  reporters  swear  the  individual  has  caused 
serious  embarrassment  to  numberous  members  of  the  pro¬ 
fession.  Also,  the  request  by  the  Special  Examiner 
to  have  the  reporter  swear  the  witness  has  created  great 
difficulty  with  the  reporters  themselves.  Many  reporters 
have  complained  bitterly  about  this  practice.  I  con¬ 
clude  that  the  Special  Examiner  has  not  been  diligent  in 
administering  the  oath  and  that  the  judicial  process  has 
seriously  fallen  into  jeopardy  in  this  regard. 

Witnesses  clearly  have  committed  perjury  at  exami¬ 
nations  in  the  office  of  the  Special  Examiners  and,  re¬ 
gretfully,  the  criminal  process  has  been  unable  to  con¬ 
vict  these  persons. 


The  Crown  Attorney’s  office  has  made  representa¬ 


tions  to  me  and  I  specifically  conclude  that  they  are 
valid.  I  have  been  referred  to  Section  122  of  the 
Criminal  Code,  which  reads  as  follows: 


"Every  one  who,  not  being  a  witness  in  a  judicial 
proceeding  but  being  permitted,  authorized  or  re¬ 
quired  by  law  to  make  a  statement  by  affidavit,  by 
solemn  declaration  or  orally  under  oath,  makes  in 
such  a  statement,  before  a  person  who  is  authorized 
by  law  to  permit  it  to  be  made  before  him,  an  asser- 
tion  with  respect  to  a  matter  of  fact,  opinion,  be¬ 
lief  or  knowledge,  knowing  that  the  assertion  is 
false,  is  guilty  of  an  indictable  offence  and  is 
liable  to  imprisonment  for  fourteen  years.  19S3-S4, 
c.51,  s.114."  (underlining  by  me). 
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As  you  can  see  from  this  Section  122  of  the  Criminal 
Code,  it  is  a  section  that  is  used  for  charges  against  an 
accused  who  has  committed  perjury  in  an  extra-judicial 
proceeding;  and  that  section  requires  that  the  perjury 
must  be  committed  nbefore  a  person  who  is  authorized  by 
1  aw'' .  There  are  a  number  of  authorities  that  indicate 
that  this  requires  the  person  who  administers  ./the  oath 
to  remain  while  the  evidence  is  given.  (See  R.  vs. 
Rulof son ,  (1908)  14  C.C.C.  253;  R.  vs.  Allen,  43  C.C.C. 
118;  R.  vs.  Kohel ,  46  C.C.C.  279;  and  R.  vs.  Lloyd 
(1887)  19  Q.B.D.  213) . 

The  decisions  of  the  above  cases  have  been  followed 
by  local  courts. 


I,  therefore,  submit  that  if  perjury  is  committed 
at  examinations,  there  appears  to  be  very  little  that 
can  be  done  to  stop  it  by  way  of  criminal  prosecution. 


I  specifically  recommend  that  any  commissioner  for 
taking  oaths  for  affidavits  be  allowed  to  administer  the 
oath  or  swear  a  witness  for  the  purpose  of  a  special 
examination  in  the  future,  and  that  reporters  in  the 
office  of  the  Special  Examiner  be  appointed  commissioners 
for  taking  oaths  and  affidavits  for  this  purpose. 
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"Persons  examined  to  be  Sworn 

(1)  The  person  being  examined  shall  be  sworn  be¬ 
fore  he  is  examined  and,  where  the  examina¬ 
tion  is  conducted  in  Ontario,  the  oath  may 
be  administered  by  any  commissioner  for  tak¬ 
ing  affidavits  in  Ontario; 

(2)  Where  the  person  being  examined  does  not 
understand  the  language  or  is  deaf  or  mute, 
it  shall  be  the  responsibility  of  the  examin¬ 
ing  party  to  provide  a  competent  interpreter 
who,  before  the  person  to  be  examined  is 
sworn  or  examined,  shall  be  sworn  to  accur¬ 
ately  interpret  the  administration  of  the 
oath  and  the  questions  to  be  put  to  the  per¬ 
son  being  examined  and  his  answers  thereto." 


SUMMARY  OF  RECOMMENDATIONS  RE  SECTION  102(4) 


Reporters  should  be  appointed  Commissioners  for  tak¬ 
ing  oaths  and  affidavits  in  the  Province  of  Ontario. 

Section  102(4)  should  be  deleted  totally. 

Section  35.06  (Williston  Rules  Committee)  should  be 
adopted . 

The  reporter  (commissioner  for  taking  oaths  and  affi¬ 
davits)  should  be  designated,  pursuant  to  Section  122 
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of  the  Criminal  Code  and  pursuant  to  Section  13  of  the 
Cana aa  evidence  Act,  as  a  person  authorized  by  law  to 
permit  a  statement  by  affidavit,  by  solemn  declaration, 
or  orally  under  oath,  to  be  made  before  said  reporter. 

The  Commissioners  for  taking  Affidavits  Act,  R.S.O 
chapter  72,  Section  4,  should  be  amended  to  include 
Reporters  in  the  office  of  the  special  examiners. 


Rule  339  of  The  Rules  of  Practice  reads  as  follows: 


(1)  The  examination,  unless  otherwise  ordered  or  agreed 
upon  shall,  if  the  examiner  is  a  shorthand  writer, 
or  a  shorthand  writer  is  available,  be  taken  in 
shorthand  by  the  examiner,  or  by  a  shorthand  writer 
approved  and  duly  sworn  by  him,  and  shall  be  taken 
down  by  question  and  answer,  and  it  is  not  neces¬ 
sary  for  the  depositions  to  be  read  over,  to,  or 
signed  by,  the  person  examined; 


(2)  A  copy  of  the  depositions  so  taken,  certified  by 
the  person  taking  them  as  correct,  and,  if  such 
person  be  not  the  examiner,  also  signed  by  the 
examiner,  shall  be  received  in  evidence,  saving 
all  just  exceptions; 


(3) 


The  depos 
payment  o 
the  offic 


itions  taken  by  the  examiner  shall,  upon 
f  his  fees,  be  returned  to  and  filed  in 
e  in  which  the  proceedings  are  carried  on. 


It  is  contemplated  by  Rule  339(1)  that  the  examina¬ 
tion  unless  otherwise  ordered  and  agreed  upon  shall  be 
a  shorthand  writer,  and  the  examination  shall  be  taken 
in  shorthand.  The  practice  in  the  Judicial  District  of 
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York  and,  I  understand,  throughout  the  Province  of  Ontario, 
is  that  examinations  are  taken  in  four  basic  methods: 


(a)  shorthand; 

(2)  stenotype; 

(3)  stenomask; 

(4)  monitor  system. 


It  is  obvious  that  Rule  339(1)  is  not,  in  fact, 
utilized  in  any  way  since  it  is  not  the  practice  that 
there  is  any  order  or  agreement  as  to  the  method  of 
transcription  and  I  recommend  that  this  section  be  de¬ 
leted  completely  from  the  Rules  of  Practice.  I  totally 
agree  with  the  Wording  Draft  of  Proposed  Ontario  Rules 
of  Civil  Procedure  of  April,  1978  wherein,  on  page  98, 
they  recommend  as  follows: 


"Examinations  to  be  Recorded 

On  every  examination,  the  Official  Examiner, 
or  his  designee,  shall  record  the  entire  examina¬ 
tion  in  question  and  answer  form  unless  the  court 
otherwise  orders." 


"Typewritten  Transcript 

(1)  On  every  examination,  the  Official  Examiner, 
or  his  designee,  shall  forthwith  prepare  a 
typewritten  transcript  of  the  examination 
where  requested  to  do  so  by  any  party  to  the 
proceeding . 
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(2)  The  transcript  shall  be  certified  as  correct 
by  the  Official  Examiner,  or  by  the  person 
recording  the  examination,  but  need  not  be 
read  to  or  signed  by  the  person  examined. 

(3)  A  copy  of  the  transcript  so  certified  shall 
be  admissible  in  evidence  without  proof  of 
the  signature  of  the  Official  Examiner  or  of 
the  person  recording  the  examination. 

(4)  Forthwith  after  the  transcript  is  prepared, 
the  Official  Examiner  shall  deliver  one  copy 
thereof  to  each  party  of  the  proceeding  who 
has  ordered  a  transcript  and,  if  quested, 
provide  an  additional  copy  for  the  use  of 
the  court." 


Rule  339(2)  of  The  Rules  of  Practice  reads  as  follows: 

"A  copy  of  the  depositions  so  taken,  certified  by 
the  person  taking  them  as  correct  and,  if  such 
person  be  not  the  examiner,  also  signed  by  the 
examiner,  shall  be  received  in  evidence  saving 
all  just  exceptions." 

I  have  examined  the  certification  process  utilized 
by  the  special  examiners.  I  have  interviewed  a  number 
of  reporters  with  reference  to  the  certification  proced¬ 
ure.  Many  of  the  reporters  urged  upon  me  that  they 
totally  reviewed  the  typed  transcripts  against  their 
notes  or  tape  before  giving  them  to  the  special  examiner 
for  his  certificate.  I  must  conclude,  upon  the  evi¬ 
dence  that  I  have  gathered,  that  the  process  of  certifi¬ 
cation  presently  utilized  by  the  reporters  in  attempting 
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to  ensure  the  accuracy  of  the  transcript  against  their 
notes  and  tapes  is  extremely  sloppy  and,  in  my  opinion, 
in  many  instances  is  non-existent  at  all. 


The  certification  subsequently  by  the  spe 
ner  is  totally  meaningless  since  he  has  no  way 
ing  or  checking  the  accuracy  of  the  reporter'^ 
The  special  examiners  do  not  in  any  way  attemp 
tor  the  accuracy  of  the  reporters;  and  little 
except  in  the  office  of  Peter  McHugh,  is  exert 
area.  This  section  should  be  deleted  and  I, 
recommend  the  procedure  on  oral  examinations  s 
the  Working  Draft  hereinbefore  referred  to  in 


cial  exami- 
of  know- 
notes . 
t  to  moni- 
concern , 
ed  in  this 
therefore , 
et  out  in 
Section 


33.14. 


SUMMARY  OF  RECOMMENDATIONS  RE  RULE  539(1)  and  359(2) 

1.  Rule  539(1)  and  339(2)  shall  be  totally  deleted, 
and  the  recommendation  of  the  Williston  Rules 
Committee  be  adopted,  as  in  Section  33.14. 

2.  Certification  by  the  Reporter  should  be  permitted. 
I  respectfully  suggest  the  following  form  of  Cer- 


t i f icat e : 
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"I.  ,  a  Commissioner  for  taking  oaths 

in  and  for  the  Province  of  Ontario,  do  hereby 
certify  that  I  took  the  deposition  of  , 

pursuant  to  Rule  of  The  Rules  of  Practice,  at 
the  offices  of  ,  Special  Examiner. 

I  further  certify  that  the  abovenamed  Deponent 
was  by  me  first  duly  sworn  to  testify  to  the  truth, 
the  whole  truth  and  nothing  but  the  truth,  concern¬ 
ing  his/her  knowledge  in  the  matter  of  the  above- 
noted  action. 

I  further  certify  that  the  within  evidence  was 
taken  by  me,  reduced  to  typewritten  form  in  accord¬ 
ance  with  the  transcript  format  prescribed  by  Tariff 
under  my  direction;  and  I  further  certify  that  said 
transcript  is  a  true  transcript  of  the  evidence 
given  by  said  witness. 

I  further  certify  that  I  am  neither  counsel 
for,  related  to,  nor  employed  by  any  of  the  par¬ 
ties  to  the  action  in  which  this  evidence  was 
taken;  and  further,  that  I  am  not  a  relative  or 
employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise 
interested  in  the  outcome  of  the  action. 

WITNESS  my  hand  and  seal  this  day  of 

,  197  . 


Commissioner" 


Rule  339(5)  of  The  Rules  of  Practice  reads  as  follows: 


"The  depositions  taken  by  the  examiner  shall,  upon 
payment  of  his  fees,  be  returned  to  and  filed  in 
the  office  in  which  the  proceedings  are  carried 


It  is  my  considered  opinion  that  the  filing  of  trans¬ 
cripts  of  examinations  by  the  special  examiner  in  the 
court  office  of  all  examinations  is  creating  useless 
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waste.  The  courts  require  great  vaults  for  the  storage 
of  documents.  I  understand  that  more  than  951  of  all 
actions  commenced  in  the  Province  of  Ontario  are  settled 
before  trial;  therefore,  such  a  rule  is  unnecessary  and 
causes  tremendous  expense  to  the  storage  facilities  of 
the  courts. 


The  Civil  Procedure  Revision  Committee,  Ministry  of 
the  Attorney  General,  in  their  Draft  of  April  1978  have 
proposed  the  following: 

MA  copy  of  the  transcript  for  the  use  of  the  court 
need  only  be  filed  at  the  trial  or  hearing  of  the 
proceeding  and  then  only  where  reference  is  made 

thereto  by  any  party  to  the  proceeding;  provided, 
however,  that  where  it  is  intended  to  make  refer¬ 
ence  thereto  on  the  hearing  of  any  motion  or  appli¬ 
cation,  a  copy  of  the  transcript  for  the  use  of 
the  court  shall  be  filed  in  the  Court  Office  at 
the  place  where  the  motion  or  application  is  to  be 
heard,  not  later  than  4.00  p.m.  on  the  day  preced¬ 
ing  the  hearing  thereof;  and 

"The  transcript  of  an  examination  shall  not  be  given 
to,  or  read  by,  the  trial  judge  until  reference 
thereto  is  made  by  any  party  at  the  trial." 


SUMMARY  OF  RECOMMENDATIONS  RE  RULE  559(5) 


1.  I  recommend  that  Section  33.15  be  implemented  in 
the  changes  to  the  Rules,  as  is  contemplated,  and 
feel  that  anything  else  would  be  unnecessary  and 
an  additional  cost  to  the  Province. 


2.  I  recommend  the  Registrar  and  Clerk  of  the  courts 

contact  counsel  at  a  reasonable  time  after  the  con¬ 
clusion  of  a  case,  and  appeal  time  has  expired,  and 
return  all  transcripts  filed  therein. 


16 


Rulings  by  Special  Examiner  -  Rule  342  and  Rule  343 

The  practice  of  rulings  by  a  special  examiner,  as  is 
contemplated  by  Rules  342  and  343,  has  in  the  Judicial 
District  of  York,  been  totally  waived  by  the  profession. 
The  special  examiners  in  this  county  are  not  legally 
trained  and  have  no  special  legal  training  in  this  regard. 
I  conclude  they  are  totally  unable  to  make  proper  rulings 
on  the  admissibility  of  evidence  or  the  propriety  of 
whether  or  not  a  question  should  be  answered.  The  prac¬ 
tice  by  the  legal  profession  has  routinely  grown  up  where 
at  the  beginning  of  an  examination  one  counsel  asked  the 
other  if  he  "waives  rulings"  and  the  matter  proceeds. 

Less  experienced  counsel  have  insisted  upon  rulings  and 
this  has  been  costly  and  time-consuming. 

The  present  law  in  Ontario  respecting  the  waiving 
of  rulings  -is  set  out  in  the  following  cases  generally 
summarized  as  follows: 

Connolly  vs.  Murrell  (1891)  14  P.R.,  187,270 

Zubrzycki  vs.  Zubrycki  (1949),  O.W.N.,  748,  per 

Conant,  Senior  Master,  at  749: 

"...it  is  clear  to  me  that  the  proper  practice, 
pursuant  to  the  rules... is  for  Cameron  to  at¬ 
tend  for  examination.  If  on  his  examination, 
there  are  any  documents  which  are  in  his  cus¬ 
tody  and  power,  and  which  he  objects  to  pro¬ 
duce,  he  should  take  this  objection  upon  his 
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examination  and  ask  for  a  ruling  from  the 
examiner.  The  examiner,  having  made  this 
ruling,  if  either  party  objects  to  the  same, 
such  party  may  then  apply  undef  Rule  344  (now 


Rule 

343) 
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that  there  could  be  serious  difficulties  ‘‘arise  since 


it  could  be  urged  by  counsel  that  a  solicitor  does 
not  have  the  right  to  waive  the  ruling  of  the  Special 
Examiner.  Rulings  of  the  Special  Examiner  are,  in 
my  respectful  opinion,  a  waste  of  time  and  usually 
of  little  or  no  significance,  and  should  not  be  con- 
t inued . 


RECOMMENDATION 


I  recommend  that  rulings  as  contemplated  by  Rules 
342  and  343  of  The  Rules  of  Practice  be  removed 
and  that  the  procedure  contemplated  by  the 
Will is ton  Rules  Committee  (Section  32.07  and  32.08) 
should  be  implemented. 
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THE  ROLE  AND  PRACTICE  AND  RESPONSIBILITIES  OF  THE  SPECIAL 

EXAMINER 

The  role  of  the  special  examiner,  as  is  contemplated  by 
the  existing  sections  of  The  Judicature  Act  and  The  Rules  of 
Practice  relative  to  special  examiners,  envisages  a  close, 
supervisory  and  personal  attendance  by  the  special  examiner 
at  all  examinations.  The  practice,  however,  is  vdstly  dif¬ 
ferent  than  that  contemplated  by  The  Judicature  Act  and  The 
Rules  of  Practice.  The  role  of  the  special  examiner  is  gradu¬ 
ally  becoming  solely  an  administrative  role.  The  special 
examinations  in  the  Judicial  District  of  York  are  conducted 
by  four  special  examiners  who  have  been  appointed  and  who 
operate  their  office  in  a  free  enterprise  system.  The 
duties  that  they  have  to  perform  as  special  examiners  can  be 
categorized  under  the  following  headings: 

(1)  issuing  appointments  for  examinations; 

(2)  retaining  reporters; 

(3)  providing  space  for  examinations; 

(4)  administering  oaths; 

(5)  making  rulings  pursuant  to  Rule  342; 

(6)  administering  cautions  relative  to  Section  10  of 
The  Ontario  Evidence  Act; 

(7)  granting  protections  under  the  Canada  and  Ontario 


Evidence  Act ; 
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(8)  general  supervision  of  conduct  of  counsel  and  wit¬ 
nesses  at  special  examinations; 

(9)  supervising  the  transcription  of  evidence; 

(10)  billing  the  profession  for  transcripts. 

(11)  satisfying  themselves  re  competence  of  child  wit¬ 
nesses  pursuant  to  Section  16  of  the  Canada  Evidence 
Ac  t . 

I  envisage  these  duties  to  continue  except  that  the  Special 
Examiner  need  not  necessarily  administer  the  oath. 

SECTION  102(6),  THE  JUDICATURE  ACT 


In  the  Judicial  District  of  York  there  are  four 
Special  Examiners. 


In 

the  event 

that  any 

of 

the  Special 

Examine 

rs  be  - 

come  ill  or 

is  otherwi 

se  unable 

or 

unfit  to  act 

person 

ally 

as  a  Special 

Examiner , 

or  if  he 

is 

absent  or  on 

leave , 

there 

is  required  a  special  appointment  for  someone  to  act  in  his 
place  pursuant  to  Section  102(6)  of  The  Judicature  Act  which 
reads* as  follows: 


"Where  it  appears  to  the  Lieutenant  Governor-in- 
that  a  local  registrar,  a  deputy  registrar,  or 
of  a  county  court,  elsewhere  than  in  Toronto,  i 
or  ill,  or  is  otherwise  unable  or  unfit  to  act 
ly  as  Special  Examiner,  or  if  he  is  absent  on  1 
Lieutenant  Governor- in- Council  may  appoint  the 
graphic  reporter  for  the  county  court,  or  some 
person  to  act  temporarily  or  otherwise  as  such 
Examiner  in  his  stead." 


Council 
a  clerk 
s  infirm 
personal - 
eave,  the 
steno- 
other 
Special 
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This  section  of  The  Judicature  Act,  in  my  respect¬ 
ful  opinion,  is  totally  outdated  and  the  necessity  to  appoint 
deputies  arising  from  time  to  time  should  totally  be  left  with 
the  office  of  the  special  examiner  and  within  his  jurisdiction. 
Should  he  be  ill  or  have  to  leave,  it  is  my  conclusion  that 
the  appointment  of  a  deputy  to  take  over  the  administration 
of  his  office  and  perform  his  functions  should  be  left  solely 
with  him.  The  difficulties  that  have  arisen  in  the  office 
of  A.  C.  Devenport,  who  has  been  ill  for  some  time,  requires 
a  successive  chain  of  appointments  from  time  to  time  to  his 
son  to  act  in  his  place  instead.  This  totally  unworkable 
in  modern  day  times  and  I  respectfully  suggest  that  this  sec¬ 
tion  should  be  deleted  and  a  section  be  implemented  to  permit 
the  special  examiner  to  appoint  his  own  deputy. 

RECOMMENDATIONS 

1.  Section  102(7)  be  deleted; 

2.  I  propose  the  following: 

(a)  A  special  examiner's  office  shall  have  a  special 
examiner  appointed  and  a  deputy  special  examiner. 
Where  the  special  examiner,  or  the  deputy  special 
examiner,  is  infirm  or  ill  or  is  otherwise  unable 


or  unfit  to  act  personally,  the  special  examiner 


21 


or  d e p u 

ty  special  examiner 

may  appoint 
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to  act  temporarily 

or  otherwise 

as  such 
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examiner  or  deputy 

special  examiner  in  h 

stead. 

CONDUCT  OF  SPECIAL  EXAMINATIONS  BY  SPECIAL  EXAMINER 

Special  examinations  are  conducted  in  Toronto  in 
the  special  examiner's  offices  located  in  downtown  modern 
office  buildings  in  close  proximity  to  Osgoode  Hall  and  the 
County  Court  House.  Each  of  the  special  examiner's  offices 
contain  examination  rooms  of  varying  sizes  to  accommodate 
anywhere  from  four  to  ten  people,  depending  upon  the  require¬ 
ments  of  the  specific  case.  In  addition,  the  special  exami¬ 
ners  usually  provide  a  service  wherein  reporters  will  be  dis¬ 
patched  to  offices  upon  request  to  conduct  special  examinations. 
It  has  been  urged  upon  me  by  certain  reporters’  groups  that 
reporters  should  go  to  lawyers’  offices  and  conduct  examina¬ 
tions  there  and,  thus,  there  is  no  need  for  the  Special  Exami¬ 
ner's  office.  I  disagree. 

The  profession,  in  my  submission  requires  the  of- 
the  Special  Examiner  in  facilities  outside  of  lawyers' 

It  would,  in  my  opinion,  be  extremely  difficult  for 
have  a  number  of  litigation  lawyers  to  provide 


fices  of 
offices . 


firms  who 
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adequate  space  within  their  own  quarters  for  the  conduct  of 
special  examinations.  In  addition,  small  firms  would  find 
it  totally  impossible  to  have  the  appropriate  quarters  to  con¬ 
duct  special  examinations. 

There  is  also  the  benefit,  in  my  opinion,  to  pro¬ 
viding  quarters  outside  the  lawyers’  offices,  to  establish 
the  "judicial  aura"  which  is  very  important.  It  is  necessary 
to  litigants  to  impress  upon  clients  that  they  are  in  a  judi¬ 
cial  quarter  and,  accordingly,  they  must  conduct  themselves 
appropriately.  I  think,  also,  it  is  necessary  to  hold 
examinations  in  an  outside  court-controlled  office  to  assist 
in  further  attempting  to  probe  at  the  "real  truth" . 

In  consultation  with  a  number  of  solicitors  from 
large  firms  who  practice  litigation  extensively,  it  has  been 
urged  upon  me  that  there  is  a  real  need  for  a  special 
examiner's  office  outside  of  the  lawyer’s  office.  They 

have  urged  upon  me  that  the  aspect  of  "neutral  ground"  is 
highly  important  to  a  proper  probing  of  the  truth  in  special 
examinations.  They  have  also  Indicated  to  me  that  in  cer¬ 
tain  circumstances  the  psychological  disadvantage  of  con¬ 
ducting  an  examination  in  one  of  the  opposing  counsel's  own 
office  can  seriously  affect  the  outcome  of  the  case. 
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I  therefore  conclude  that  i 
of  the  convenience  of  counsel  and  the 
to  be  held  from  tine  to  time  in  lawye 
cedure  is  contemplated  by  the  Ontario 
Working  Draft,  1978;  and  I  refer  spec 
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"Examinat ions  on  Consent 


(1)  Notwithstanding  the  provisions  of  this  rule,  the 
person  being  examined  and  all  parties  to  the  pro¬ 
ceeding  entitled  to  notice  of  the  examination  may 
consent  in  writing  to  the  time  and  place  of  the 
examination,  and  to  dispense  with  notice  thereof, 
or  they  may  consent  to  the  length  and  form  of 
notice  to  be  given; 

(2)  The  provisions  of  this  rule  shall  apply  to  any  such 
examinations,  except,  to  the  extent  that  they  have 
been  waived  by  any  such  consent." 


I  must  further  conclude,  however,  that  the  continua¬ 
tion  of  a  separate  facility  for  the  office  of  the  special  exami¬ 
ner  must  be  continued. 


SPECIAL  EXAMINERS'  OFFICES 


Office  of  Peter  W.  McHugh 
Suite  1402 

120  Adelaide  Street,  West 
Toronto ,  Ontario  M5H  1T1 


Peter  W.  McHugh  was  appointed  a  special  examiner 
for  the  County  of  York  on  January  5,  1965.  He  presently 
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carries  on  his  special  examiner’s  office  at  120  Adelaide 
Street  West,  Suite  1402,  Toronto,  where  he  provides  space 
of  approximately  2,280  square  feet  containing  8  examina¬ 
tion  rooms.  As  of  December,  1978  Mr.  McHugh  has  10  steno- 
type  reporters  and  3  Pitman  reporters.  Mr.  McHugh  con¬ 
ducts  his  special  examiner’s  office  efficiently  and  has 
an  excellent  reputation  amongst  the  legal  profession.  In 

my  discussions  with  him,  he  has  been  most  co-operative, 
open  and  honest. 

His  staff  consider  themselves  professionals. 

They  have  all  indicated  to  me  that  they  are  extremely 
satisfied  with  their  relationship  with  Mr.  McHugh  and 
have,  in  their  brief,  said  as  follows: 

"We  presently  enjoy  a  good  working  relationship 
with  Mr.  McHugh  on  a  freelance,  independent 
basis  and  are  basically  satisfied  with  our  ver¬ 
bal  contracts  and  our  earnings." 

It  appears,  also,  that  the  Professional  Verbatim 
Reporters  Association  ("P.V.R.A.")  speaks  very  highly  of 
Mr.  McHugh  and  have  recommended  his  appointment  (should  I 
conclude  that  a  civil  servant  take  charge  of  the  Special 
Examiner’s  Office  in  the  Judicial  District  of  York)  indi¬ 
cating  that,  with  his  experience  and  background,  he  might 
be  a  reasonable  candidate  for  that  kind  of  position. 
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Mr.  McHugh  is  very  concerned  about  standards 
and  qualifications  of  reporters  and,  from  what  I  have 
been  able  to  determine,  he  spends  a  considerable  amount 
of  time  in  insuring  that  the  proper  standard  of  perfor¬ 
mance  is  maintained  by  the  reporters  who  are  retained  by 
him  for  the  transcription  of  evidence. 

Mr.  McHugh  is  extremely  satisfied  with  his  in¬ 
come  and  has  no  complaints  whatsoever  in  that  regard. 

It  Is  my  considered  opinion  that  his  office 
operates  efficiently,  professionally  and,  subject  to 
comments  hereinafter  set  forth,  reasonably  within  The 
Judicature  Act,  Rules  of  Practice  and  Tariff  B. 


Office  of  Paul  W.  Rosenberger 
Suite  2900 
390  Bay  Street 
Toronto,  Ontario  M5H  2Y2 


Paul  W.  Rosenberger  was  appointed  on  the  1st 
day  of  May,  1975  and  carries  on  his  practice  at  390  Bay 
Street,  Suite  2900,  Toronto,  where  he  provides  space  of 
4,224  square  feet.  Mr.  Rosenberger,  also,  has  been 
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extremely  co-operative  and  has  provided  all  the  informa¬ 
tion  I  have  requested.  Mr.  Rosenberger  employs  6  moni¬ 
tor  systems  (4  operators  now  on  staff)  14  freelance  re¬ 
porters;  and  in  the  year  1978  he  had  employed  18  steno- 
mask  reporters,  5  stenotype  reporters  and  3  shorthand 
reporters.  His  office  appears  to  be  efficient  and  well 
run . 

This  office  was  one  of  the  offices  that  were 
disrupted  in  August,  1978  by  a  dispute  with  the  Professional 

Verbatim  Reports  Association;  and  since  that  disrup¬ 
tion,  his  performance  has  not  been,  according  to  him, 
as  efficient  as  it  had  been  in  the  past.  The  space  is 
modern  and  well  appointed.  Aside  from  complaints  of 
overbooking,  he  appears  to  be  adequately  providing 
sufficient  service  to  the  legal  profession. 


Office  of  A.  C.  Devenport 
Suite  305 

65  Queen  Street,  West 
Toronto,  Ontario  M5H  2M5 


A.  C.  Devenport  was  appointed  special  examiner 


on 

the  16th 
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May , 

1968  and  carries  on 

his  pract 

at 
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a  result  of  illness,,  his  son,  Alfred  Devenport,  has  been 
carrying  on  his  office  for  him.  Alfred  Devenport  has 
been  appointed  from  time  to  time  pursuant  to  Section  102(6) 
of  The  Judicature  Act.  Mr.  Devenport’s  counsel  and  his 
office  staff  have  been  open  and  co-operative  with  me.  I 
feel  that  I  have  had  full  disclosure  on  any  items  which  I 
have  requested  from  them.  Mr.  Devenport  employs  18  steno- 
mask  reporters  and  3  stenotype  reporters. 

The  office  of  A.  C.  Devenport  was  also  disrupted 

by  the  Professional  Verbatim  Reporters  Association  dis¬ 
pute  in  August  of  1978;  however,  with  the  installation 
of  monitor  systems,  his  office  apparently  now  has  re¬ 
turned  to  full  efficiency.  Aside  from  some  minor  com¬ 
plaints,  again  of  overbooking  and  delays  in  obtaining 
transcripts,  his  office  appears  to  be  adequately  pro¬ 
viding  sufficient  service  to  the  legal  profession  in 
the  Judicial  District  of  York. 
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Office  of  James  W.  Pond 
Suite  705 

100  Adelaide  Street,  West 
Toronto,  Ontario  M5H  1S3 


James  W.  Pond  was  appointed  on  the  26th  day  of 
June,  1974,  and  carries  on  his  business  at  Suite  705, 

100  Adelaide  Street  West  where  he  has  6  reporters  and  6 
examination  rooms.  Mr.  Pond's  office,  in  comparison 
with  the  other  three  special  examiners'  offices,  is  very 
small;  and,  according  to  the  financial  information  re¬ 
ceived,  is  not  operating  profitably. 

While  attending  at  Mr.  Pond's  office,  he  had  no 
secretarial  staff  available  to  answer  the  phones  and  he 
indicated  to  me  that  from  time  to  time  he  had  to  answer 

the  phone  himself.  It  has  also  come  to  my  attention 

from  inquiries  I  have  made  of  the  profession  that  during 
the  course  of  examinations  conducted  at  his  office,  Mr. 
Pond  has  had  to  interrupt  the  examinations  from  time  to 
time  to  do  certain  office  duties  and  answer  the  telephone. 

I,  regretfully,  find  the  Pond  operation  inefficient 
and  I  am  concerned  for  the  legal  profession  and  the  liti¬ 
gants  who  use  his  office  that  it  may  not  be  able  to  pro¬ 
duce  the  proper  transcripts  that  are  required  of  it. 
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I  hi.:-  had  interviews  with  members  of  his  staff  who 
have  expressed  dissatisfaction  with  their  arrangements 
respecting  remuneration.  They  indicated  to  me  that  Mr. 
Pond  paid  them  sporadically  and  was  always  considerably 
behind.  Notwithstanding  this  dissatisfaction,  however, 
many  of  his  staff  appear  to  have  been  with  him  for  exten¬ 
sive  periods  of  time,  which  I  find  difficult  to  under¬ 
stand. 

I  have  asked  Mr.  Pond,  as  I  have  asked  other  spe¬ 
cial  examiners,  to  provide  me  with  financial  and  other 
information.  I  have  telephoned  him  personally,  indi¬ 
cating  that  I  required  this  information  to  complete  my 
report,  but  he  has  not  responded  to  my  requests.  I 
have,  however,  been  advised  by  Mr.  Pond’s  counsel  that 
Mr.  Pond  has  had  a  number  of  problems  in  collecting 
some  very  large  accounts  receivables  and  has  had  very 
poor  accounting  assistance. 

After  reviewing  Mr.  Pond's  financial  history,  inter¬ 
viewing  his  staff,  receiving  complaints  from  the  legal 
profession  as  to  interruptions  in  his  office,  viewing 
his  office  and  discussing  its  operation  with  him  and  his 
staff,  I  conclude  that  the  office  of  the  Special  Examiner 
carried  on  isr.  Pond  is  not  operating  as  efficiently  as  it 
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should  be.  It  is  also  my  considered  opinion  that  the 
continuation  of  his  appointment  is  not  required  by  the 
legal  profession  in  the  Judicial  District  of  York.  I 
conclude  that  the  remaining  three  offices  in  the  down¬ 
town  area  are  more  than  sufficient  to  facilitate  the 
needs  of  the  legal  profession  for  the  Judicial  District 
of  York,  subject  to  the  comments  hereinbefore  made.  I 
therefore,  recommend  as  follows: 

(1)  the  appointment  of  Mr.  Pond  need  not  be  con¬ 
tinued. 

(2)  Negotiations  with  other  Special  Examiners  be 
undertaken  by  the  Ministry  of  the  Attorney 
General  to  see  if  Mr.  Pond  can  be  utilized  in 
their  office  in  some  form  of  managerial  or 
deputy  position.  I  find  Mr.  Pond  personally 
a  competent  reporter  with  adequate  knowledge 
of  the  responsibilities  of  a  Special  Examiner, 
except  lacking  business  acumen. 

(3)  The  lease  on  the  premises  that  Mr.  Pond  occu¬ 
pies  be  terminated  and  that  negotiations  with 
the  other  Special  Examiners  to  utilize  the 
staff  of  Mr.  Pond  be  undertaken. 
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(4)  In  the  alternative,  the  office  of  Mr.  Pond  be 
supervised  closely  by  the  Inspector  of  Legal 
Offices . 


THE  SUPERVISION,  EFFICIENCY  AND  METHODS  OF  THE  PRODUCTION  OF 

TRANSCRIPTS  BY  THE  SPECIAL .EXAMINERS 

I  have  had  the  opportunity  to  observe  at  first  hand 
the  various  methods  of  transcribing  evidence  in  the  offices 
of  the  special  examiner.  As  indicated  before,  there  are  pre¬ 
sently  in  use  four  basic  methods  of  transcription  of  evidence; 
and  I  shall  deal  with  them  accordingly. 


(1)  Shorthand  Reporters 

Shorthand  reporters  are  perhaps  the  best  trained 
of  all  other  reporters  whom  I  have  encountered.  They 
take  down  their  evidence  by  pen  and  then  dictate  their 
notes,  together  with  all  punctuation,  paragraphing, 
spelling,  etc.  into  some  form  of  recording  equipment; 
and  the  tapes  from  these  machines  are  either  given  to 
typists  for  transcription,  or  they  are  typed  by  the 
shorthand  reporters  themselves. 
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Many  of  the  shorthand  reporters  in  the  office 
of  Peter  McHugh  have  the  CSRA*  qualification  which 
enables  the  shorthand  reporter  to  take  employment 
in  various  courts,  governmental  hearings,  board 
meetings,  conventions,  etc.  The  special  examiners 
in  all  the  offices  with  whom  I  spoke  indicated 
that  they  utilized  shorthand  reporters  for  their 
most  complex  and  difficult  cases.  It  is  also  in¬ 
teresting  to  note  that  of  the  various  types  of  re¬ 
porters  I  interviewed,  the  shorthand  reporters 
and  stenotype  reporters  were  perhaps  the  reporters 
who  had  the  highest  educational  factors. 

(2)  Stenotype  Reporters 

Stenotype  reporters  are  also  sometimes  called 
shorthand  reporters.  They  utilize  a  keyboard  box 
and  paper  tape  for  the  transcription  of  evidence 
and  then  dictate  same  to  a  recording  device,  with 
spelling  and  punctuation.  The  notes  are  then 
transcribed  by  their  typists  or  by  themselves. 


*Chartered  Shorthand  Reporters  Association  of  Ontario 


33 


This  method  is,  in  my  submission,  equally  as  good 
as  the  shorthand  reporter;  and  the  comments  I  have 
to  make  respecting  shorthand  writers  apply  to  this 
type  of  reporting. 


(3)  Stenomask  Reporters 

r 

The  stenomask  reporter  is  a  reporter  who  re¬ 
peats  verbatim  the  evidence  being  spoken  into  a 
face  mask  which  has  a  microphone  leading  to  a  re¬ 
cording  device  and  the  evidence  is  recorded  immed¬ 
iately  either  on  a  cassette  tape  or  a  belt,  which 
is  in  turn  given  to  a  typist  for  typing.  This 
method  appears  to  adequately  record  the  evidence 
given  at  examinations,  and  this  method  is  almost 
exclusively  used  in  the  Provincial  Court  (Criminal 
Division),  in  the  Judicial  District  of  York.  The 
method  is  a  proven  method  and  adequate,  in  my  sub¬ 
mission,  for  the  transcription  of  evidence. 

The  two-track  recording  device  is  a  simple 
modification  that  apparently  can  be  adapted  to  most 
of  the  recording  devices  used  wherein  a  back-up 
track  is  utilized  so  that  if  the  reporter  does  not 
repeat  verbatim  what  was  actually  said,  you  have 
a  recording  of  the  actual  witness's  voice  that  can 
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be  checked  with  the  verbatim  reporters’  report. 

It  seems  clear  to  me  that  I  must  conclude  that  this 
form  of  back-up  should  be  utilized  by  all  reporters 
using  the  face  mask  procedure. 


(4)  Monitor  Systems 

The  monitor  system  is  a  recording  device 
wherein  the  witnesses  speak  directly  into  a  micro¬ 
phone  which  is  immediately  recorded  on  a  cassette 
tape  or  other  form  of  recording  device  which  is 
then,  in  turn,  given  to  a  typist  and  transcribed. 

The  monitoring  device  is  successful  throughout  the 
Province  of  Ontario.  I  have  had  occasion  to 

meet  with  the  officials  of  Total  Office  Supply  who 
demonstrated  this  system  to  me.  Usually  it  is  a 
four-track  system:  one  track  of  the  recording  tape 
records  the  voice  of  the  witness;  one  track  records 
the  voice  of  counsel  for  the  witness;  one  track  re¬ 
cords  the  opposing  counsel’s  voice;  and  one  track  re¬ 
cords  the  voice  of  the  monitor  operator.  A  monitor 
operator  only  requires  approximately  two  or  three 
days’  training  to  operate  this  device;  and  the 
transcription  of  evidence  therefrom  appears  to  be 
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adequate.  I  have  had  occasion  to  examine  the 
monitoring  devices  used  by  the  Hansard  System  at 
the  Provincial  Legislature  for  the  Province  of 
Ontario.  I  have  also  had  occasion  to  examine  them 
at  the  offices  of  Paul  Rosenberger  and  the  offices 
of  A.  C.  Devenport.  I  had  occasion  to  discuss  the 
monitoring  devices  with  the  Chief  Reporter  of  the 
Master's  Office  where  it  is  used  for  the  recording 
of  evidence  in  Mechanics'  Lien  trials  and  other 
trials  before  the  Master.  I  have  also  had  occa¬ 
sion  to  discuss  the  monitoring  devices  with  local 
County  Court  clerks  who  have  indicated  that  it  is 
utilized  in  the  Province  of  Ontario  in  the  outly¬ 
ing  areas  in  a  successful  way.  The  Special  Exami¬ 
ner's  office  in  St.  Catharines  has  been  using  it 
for  some  time.  This  monitoring  device  is  con¬ 
trolled  by  a  person  who  observes  the  device  and  re¬ 
ceives  delayed- recording  of  the  actual  evidence 
spoken  into  it.  The  Monitor's  duty  is  to  ensure 
that  the  evidence  is  clear  and  audible  and  easily 
transcribed.  As  well,  the  monitor  must  keep  de¬ 
tailed  notes  and  time  log  diary  of  the  tape  record¬ 
ing  to  insure  that  the  appropriate  speakers  are 
identified,  and  control  exhibits. 
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It  has  been  urged  upon  me  by  a  number  of  re¬ 
porters  whom  I  had  interviewed,  and  also  by  the 
PVRA,  that  the  legal  profession  were  bitterly  com¬ 
plaining  about  the  monitor  system.  I  was  given  a 
list  of  names  of  solicitors  who  were  alleged  to 
have  complained  and  objected  to  the  transcription 
of  evidence  arising  from  the  monitor  system  and  I 
contacted  all  of  them.  I  conclude  from  my  investi¬ 
gations  that  most  of  the  complaints  arose  in  the 
early  months  of  September  and  October  when  the 
monitoring  device  was  first  installed  in  the  office 
of  the  special  examiners.  It  appears  that  since 
the  legal  profession  in  the  Judicial  District  of 
York  were  not  accustomed  to  the  monitor  device, 
they  initially  reacted  with  some  misgivings.  As 
the  special  examiners  in  the  Judicial  District  of 
York  have  become  more  accustomed  to  the  types  of 
recordings  received  from  the  monitor  machines  and 
with  the  growing  experience  of  the  monitor  operators, 
there  has  been  a  change  in  the  attitude  of  the  legal 
profession  to  these  monitors.  It  appears,  now, 
that  the  monitoring  devices  have  been  operating  for 
a  period  of  approximately  four  months,  the  legal 
profession  is  becoming  more  used  to  them  and  they 
appear  no  longer  to  be  complaining  about  them. 
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I  must,  however,  conclude  that,  based  on  the 
investigations  I  have  hade  in  the  outlying  areas, 
outside  Metropolitan  Toronto,  respecting  monitors, 
the  monitoring  system  used  is  adequate  and  produces 
proper  transcript.  The  key  factor  to  the  monitor¬ 
ing  device  is  properly- trained  personnel  to  operate 
the  device. 

I  conclude  clearly  that  the  monitoring  system 
is  adequate  for  the  transcription  of  examinations 
in  the  office  of  the  special  examiner  and  other 
court  proceedings.  I  also  conclude  that  these 
devices  may  reduce  the  cost  of  transcripts  in  the 
future . 

The  salary  paid  to  these  monitor  operators  is 
approximately  $150.00  weekly  and  the  special  exami¬ 
ners’  offices  have  set  up  in-office  typing  pools  to 
do  the  transcripts.  I  am  advised  by  the  firm  of 
A.  C.  Devenport  and  Paul  W.  Rosenberger  that  the 
time  limits  for  transcripts  delivery  is  being  shor¬ 
tened. 

I  conclude  that  after  more  experience  with 
these  devices  in  the  Judicial  District  of  York, 
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the  Tariff  Committee  should  review  the  tariff  re¬ 
specting  these  devices.  I  therefore  recommend 
the  Special  Examiners  be  directed  to  provide  de¬ 
tailed  information  on  the 


(a)  number  of  transcripts  taken  by  monitors; 

(b)  time  for  delivery; 


(c)  costs  of  salary  for  monitors  and  typists 

utilized  in  the  production  of  these  trans¬ 
cripts  . 

I  believe  after  review  of  the  above  information, 
the  tariff  for  monitor  transcripts  should  be  lowered. 


I  conclude  specifically  that  these  devices  are 
working  and  appear  to  be  a  good  answer  to  more  effi¬ 
cient,  speedy  transcription  of  evidence. 


( 5 )  Multi-Track  Monitors  (Back-up) 

As  I  have  previously  indicated,  I  have  had 
occasion  to  observe  the  elaborate  recording  de¬ 
vices  used  by  Hansard  in  the  Legislature  for  the 
Province  of  Ontario.  I  have  had  extensive  talks 
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and  received  information  from  Total  Office  Supply, 
a  company  which  supplies  recording  devices  to  the 
Ministry  of  the  Attorney  General  for  use  through¬ 
out  the  Province  of  Ontario.  It  is  my  conclusion 
that  all  types  of  reporters  should  be  "backed  up" 
by  a  form  of  monitoring  device.  The  four-track 
monitoring  devices  in  the  individual  examination 
rooms,  I  am  advised  by  a  technologist  in  this  field, 
should  be  further  backed  up  by  a  multi-track  Master 
Recording  device  which  could  simultaneously  record 
and  store  the  evidence  of  numerous  special  examina¬ 
tions.  I  am  advised  that  the  Court  House  in  the 
County  of  Middlesex  has  such  a  "Master  Monitor" 
installed.  I  am  also  aware  that  the  Hansard  re¬ 
cording  devices  in  the  Provincial  Legislature  for 
the  Province  of  Ontario  have  such  a  device  installed. 
I  have  had  discussions  with  the  offices  of  the  Spe¬ 
cial  Examiners  who  are  presently  using  the  monitor 
system,  and  they  are  aware  of  this  multi-track 
Master  monitor  and  have  all  indicated  to  me  that 
once  they  have  further  experience  with  the  monitor¬ 
ing  device,  it  would  appear  that  they  will  install 
in  their  premises  this  back-up  Master  Monitor. 
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Computer-Aided  Transcription  Systems  ("CAT") 

I  have  been  referred  to  a  new  form  of  transcription 
of  evidence  which  utilizes  computer  word  processing  with  the 
stenotype  machine.  I  enclose  a  brochure  of  the  system  pro¬ 
duced  by  the  Baron  Data  Systems.  I  have  not  had  the  bene¬ 
fit  of  being  shown  this  system  since  it  is  used  in  the  United 
States  and  not  available  in  Canada. 

I  have  been  advised  by  Mr.  Cuthbert,  Vice-President 
of  the  CSRA  and  a  Supreme  Court  Reporter,  that  The  Supreme 
Court  of  Ontario  has  done  some  testing  of  this  system;  and  I 
am  also  advised  that  the  Canadian  Bar  Association  has  investi¬ 
gated  this  method  of  reporting.  I  have  also  been  advised 
that  all  trials  to  date  were  failures  and  that  the  system  re¬ 
quired  further  development. 

I  have  further  been  advised  by  the  Ministry  of  the 
Attorney  General  that  there  was  a  project  in  the  courts  utiliz¬ 
ing  the  computer-aided  system  of  transcription  of  evidence; 
however,  at  the  present  time,  the  system  was  not  sufficiently 
advanced  to  properly  record  evidence. 

Mr.  Cuthbert  advised  me  that  he  had  discussed  with 
the  Chief  Justice  of  Ontario  this  system  and  had  recommended 
to  him  that  the  jurisdictions  in  the  United  States  with  their 
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tremendous  resources  iron  out  this  system  of  reporting  and 
that  we  not  get  involved  with  it  until  it  is  perfected.  I 
understand,  as  well,  that  the  present  cost  is  prohibitive. 

The  Baron  System  demonstrated  in  the  brochure  in¬ 
cluded  herein  apparently  fits  its  mechanics  to  the  reporter 
and  utilizes  a  special  dictionary  prepared  by  the  reporter 
and  the  computer  people,  which  makes  the  transcription  of 
evidence  very  accurate  and  also  makes  the  system  more  work¬ 
able  . 

It  would  appear  that  this  system  is  on  the  horizon 
and  should  be  closely  watched  by  the  Ministry  of  the  Attorney 
General.  Serious  investigation  should  be  conducted  with  the 
authorities  in  the  United  States,  and  their  experience  with 
it  should  be  updated. 

RECOMMENDATION 

Constant  review  of  Computer-Aided  Transcription 


Systems  improvement. 
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(5)  Videotape 

I  am  indebted  to  Mr.  Hyliard  G.  Chappel,  Q.C., 
of  the  firm  of  Chappel,  Bushell  §  Stewart,  for  pro¬ 
viding  me  with  a  copy  of  The  Advocates'  Society’s 
brief  on  the  report  of  the  use  of  videotape  evi¬ 
dence.  This  brief  is  an  extremely  we  11  -  conceived 
brief  and  I  append  it  in  its  entirety  to  my  de¬ 
liberation,  and  urge  that  the  recommendations  con¬ 
tained  therein  by  implemented  by  the  Rules  Committee. 

As  a  practical  matter,  I,  myself,  had  a  video¬ 
tape  camera  and  recording  device  installed  in  my 
office  to  ascertain  the  practical  implication  and 

simplicity  of  use  thereof.  The  videotape  equip¬ 
ment  consists  of  a  camera  fixed  on  a  tripod  and  a 
small  cassette  recording  device  approximately  the 
size  of  a  normal-size  briefcase.  This  device  is 
totally  portable.  The  camera  and  device  I  used 
personally  was  a  Sony  videotape  camera  and  device. 
This  videotape  camera  and  recording  device  sells 
for  approximately  $2,500  and  produces  videotaped 
recordings  in  black  and  white.  For  a  slight  addi¬ 
tional  charge,  one  can  obtain  colour  reproduction; 
however,  one  is  subject  to  some  difficulty  with 
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light  exposure.  The  device  is  so  simple  that  a 
child  can  operate  it.  It  is  tamper-proof.  It 
can  be  replayed  on  any  ordinary  television  set. 

Uses  by  the  legal  profession  of  videotape  are 
self-evident  and  are  more  particularly  and  extremely 
well  set  out  in  the  brief  of  The  Advocates’  Society. 


SUMMARY  OF  RECOMMENDATIONS  RESPECTING  METHODS  OF  PRODUCTION 

OF  TRANSCRIPTS 

1.  An  extensive  and  continuing  government  -  sponsored  educa¬ 
tional  and  training  programme  with  appropriate  examina¬ 
tions  and  certification  should  be  offered  to  reporters. 

2.  All  present  methods  for  transcribing  evidence  should  be 
encouraged,  and  no  one  method  of  recording  evidence 
should  be  emphasized  to  the  exclusion  of  others. 

3.  Back-up  devices  should  be  utilized  for  all  forms  of  re¬ 
cording  evidence.  I  conclude  that  modern  technology 
has  advanced  sufficiently  with  recording  devices  presently 
available  that  all  systems  should  have  a  back-up: 

(a)  A  shorthand  reporter  tires  easily  and  can  be  backed 
up  by  a  simple  recording  device; 
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(b)  A  stenomask  reporter  who  reports  verbatim  into  a 
tape  the  evidence  being  given  should  be  backed  up 
by  a  second  track  monitoring  directly  the  evidence 
of  the  witness; 

(c)  Monitor  systems  should  be  backed  up  by  a  Master 
multi-track  recording  device,  as  is  available  pre¬ 
sently,  and  installed  in  a  number  of  the  new  court 
facilities,  particularly  in  Middlesex  an>d  the 
special  examiner's  office  in  St.  Catharines. 

(d)  All  systems  in  the  office  of  the  special  examiner 
should  be  backed  up  by  a  Master  Monitor  device; 

(e)  Constant  attention  should  be  paid  to  advances  in  the 
CAT  development. 


4.  I  adopt  the  recommendation  of  The  Advocates'  Society  for 
'the  amendment  of  Rule  270  by  adding  a  sub-rule,  as  fol¬ 
lows  : 


"Where  the  trial  is  to  be  held  without  a  jury  and 
the  evidence  is  of  a  scientific  or  technical 
nature,  or  where  the  witness  is  expected  to  be 
absent  from  the  jurisdiction  or  otherwise  unable 
to  attend  at  the  trial,  a  Judge  may  make  an  order 
for  the  examination  of  a  witness  before  a  special 
examiner  using  videotape  facilities  and  may  per¬ 
mit  such  videotape  deposition  to  be  given  in  evi¬ 
dence  upon  such  terms  as  may  be  appropriate." 

"It  is  our  recommendation  based  on  experimentation 
and  research  that  amendments  should  be  introduced 
to  the  Ontario  Rules  to  permit  the  use  of  video¬ 
tape  in  pretaping  evidence  of  witnesses  in  civil 
cases.  It  is  our  suggestion  that  The  Evidence 
Act  be  amended  to  permit  the  use  of  videotape  evi¬ 
dence  and  the  Rules  be  amended  accordingly." 
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PROPERTY  OF  T RAN SCRIPTS 

In  my  consultations,  it  has  come  to  my  attention 
that,  as  a  result  of  the  dispute  between  certain  reporters 
and  the  Special  Examiners,  reporters  have  refused  to  pro¬ 
duce  and  deliver  transcripts  of  special  examinations  that 
have  been  taken.  This  situation  is  totally  unacceptable 
and,  in  my  respectful  opinion,  it  cannot  be  permitted  to 
continue.  I  conclude  that  all  transcripts  taken  in  the 
office  of  the  Special  Examiner  become  the  property  of  the 
Court  under  which  the  examination  is  taken. 

The  Court,  having  the  property  interest  in  the 
transcript,  could  then  order  that  the  transcripts  be  pro¬ 
duced.  If,  for  any  reason,  the  reporter  refused  to  pro¬ 
duce  same,  the  Court  could  deal  with  it  via  contempt  or 
other  proceedings. 

RECOMMENDATION 

1.  Property  of  transcripts  taken  in  the  office  of  the 

Special  Examiner  be  in  the  Court  under  which  they  are 


taken . 
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RELATIONS  AND  TERMS  OF  EMPLOYMENT  NOW  PERTAINING  BETWEEN  THE 
SPECIAL  EXAMINER  AND  THE  FREELANCE  VERBATIM  REPORTER 


During  my  consultations  with  the  various  Special 
Examiners,  I  have  had  occasion  to  review  the  terms  of  employ¬ 
ment  now  pertaining  between  the  Special  Examiners  and  the 
freelance  verbatim  reporters.  I  shall  deal  with  their  terms 
of  employment  by  dealing  with  the  terms  of  each  office  since 
each  office  differs  somewhat  from  the  others. 


1 .  The  Office  of  Peter  W.  McHugh 


Reporters 

13 

freelance  reporters 

Other  staff 

3 

clerical 

Types  of  Reporters 

10 

s tenotype 

3 

Pitman  writers 

Terms  of  Payment 

70% 

of  Gross  Invoice  Price 

Cancellation  Fee  -  The  Reporters  are  paid  $6.50 

an  hour  on  cancelled  appoint¬ 
ments  if  they  had  been  pre¬ 
viously  assigned  to  these 
appointments;  however,  in 
the  majority  of  cases, 
the  reporter  receives  no 
payment  for  cancellation 
fees  received  by  the  special 
examiner . 

Weekly  upon  presentation  of 

invoice 


Method  of  Payment 
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2 .  The  Office  of  Paul  W.  Rosenberger 


Reporters 

Other  staff 

Types  of  Reporters 

Terms  of  Payment 


14  freelance  reporters 

8  clerical 

4  Monitor  operators 
14  stenomask  reporters 


Freelance  reporters 


(i)  Hourly  rate  of  $7.00  to  take  transcript. 

There  is  a  minimum  payment  of  one  hour  per 
witness . 


(ii) 

(iii) 

(iv) 

(v) 


due  course  transcript  (4  weeks) 

original  +1  $1 

each  additional  copy 


65  per  page 
15  " 


expedite  (5  working  days) 
original  +  1 
each  additional  copy 


2.00  " 

.25  " 


overnight  (2  working  days) 
original  +  1 
each  additional  copy 


2.50  " 

.25  " 


Cancellation:  If  reporter  is  called  for  a 

case  and  attends  and  the  case 
is  cancelled  and  the  reporter 
is  not  given  other  work  for 
the  same  time,  the  reporter  is 
paid  $7.00  per  hour  per  witness. 


Monitor  operators 

(i)  Operators  are  paid  at  the  rate  of  $150.00  per 
week  or  $30.00  per  day. 


Typists  for  monitor  operators 

(i)  due  course  transcript 
original  +  2 

(ii)  expedite 

(iii)  overnight 


$1.00  per  page 
1.25  " 

1.50  " 


Method  of  Payment 


Weekly  upon  presentation  of  invoice 
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5 .  The  Office  of  A.  C.  Devenport 


Reporters 

14 

freelance  reporte 

Other  staff 

10 

clerical 

Types  of  Reporters 

4 

stenomask  reporte 

6 

stenotype  reporte 

4 

Pitman  writers 

Terms  of  Payment 

701 

of  Total  Invoice 

Cancellation 

No 

cancellation  fee 

Monitor  operators 

$30 

.00  per  day 

Typists  for  Monitor 

Operators  - 

90<t 

per  page 

Method  of  Payment 

Weekly  on  presentation 

invoice 


4.  The  Office  of  J.  V/.  Pond 


Reporters 
Other  staff 
Types  of  Reporters 
Terms : 

Cancellation 


Method  of  Payment 


7  freelance  reporters 

subcontracted 

7  Pitman  writers 

$6.50  per  hour 

plus  75-85%  of  transcript 

fee 

Reporters  paid  $6.50  on 
cancelled  appointment;  pro¬ 
viding  they  are  charged  for 

Mr.  Pond  waits  for  solicitors 
to  pay  their  account  and  ad¬ 
vances  the  reporters  money 
from  time  to  time  on  account 
of  their  total  fees. 
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Conclusions 

As  will  be  analyzed  hereafter,  I  conclude  that  the 
terms  of  relations  between  the  Special  Examiner  and  the  free¬ 
lance  verbatim  reporters  working  in  their  office  should  be 
left  to  the  Special  Examiners  and  the  freelance  verbatim 
reporters  to  negotiate  privately  among  themselves. 

I  have  had  numbers  of  representations  from  various 
reporting  groups  who  have  stressed  their  entire  satisfaction 
with  the  present  private  negotiations  with  their  employers. 

You  will  note  that  the  brief  presented  by  the  reporters  of 
the  office  of  Peter  W.  McHugh  have  indicated  that  they  are 
"basically  satisfied  with  their  verbal  contracts  and  earnings". 

The  fact  that  there  has  been  a  disruption  of  ser¬ 
vices  for  a  short  time  at  some  of  the  offices  of  the  Special 
Examiner,  brought  on  as  a  result  of  a  labour  negotiation, 
would  not,  in  my  respectful  opinion,  be  in  any  way  safe¬ 
guarded  against  by  making  the  terms  of  employment  between  the 
Special  Examiners  and  their  freelance  reporters  a  matter  of 
governmental  regulation.  It  is  my  respectful  submission  to 
you  that,  in  the  event  that  the  reporters  were  not  satisfied 
with  any  governmental  salary  scale,  they  could,  of  course,  do 
exactly  what  they  have  done  at  the  offices  of  the  Special 
Examiner  in  the  Judicial  District  of  York. 
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I  will  be  commenting  further  on  the  adequacy  of  the 

present  salary  relationship  with  the  Special  Examiner  hereafter 

SUMMARY  OF  RECOMMENDATIONS  RE  TERMS  OF  EMPLOYMENT 

1.  I  recommend  that  the  terms  of  employment  between  the 

Special  Examiners  and  the  freelance  verbatim  reporters 
be  left  solely  to  them  on  a  free  enterprise  basis  and 
that  the  government  in  no  way  attempt  to  legislate  the 
salary  to  be  paid  by  the  Special  Examiner  to  a  reporter. 

TARIFF 


The  tariff  provided  in  the  Rules 

of  Practice 

for 

payment  to 

the  special  examiner  and  the  reporter  are  set  out 

Tariff  B, 

Section  17: 

Supreme 

Court 

Any 

Other 

Court 

(1) 

appointment . . 

$1.50 

$1.50 

(2) 

oath,  return  and  certificate. 

2.25 

2.25 

(3) 

conducting  examination,  per 

hour  or  part  thereof. . 

7.50 

7.50 

(4) 

reporter’s  attendance,  per 

hour  or  part  thereof. . 

6.50 

6.50 

(S) 

attendance  out  of  office,  per 

mile  one  way. . 

.40 

.40 

(6) 

for  copy  of  transcript,  per  page 
(a)  first  party  ordering 

2.25 

2.25 

(b)  any  additional  copies, 

regardless  of  party  order¬ 
ing . 

.25 

.25 
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I  will  deal  with  each  section  of  the  Tariff  and  give 
my  comments  in  relation  thereof: 

(1)  Appointment  -  $1.50 

It  has  been  urged  upon  me  that  the  $1.50  compensates 
the  special  examiner  for  the  issuance  of  the  appoint¬ 
ment,  the  telephone  answering  systems  that  are  re¬ 
quired  and  the  necessary  work  is  required  in  facili¬ 
tating  the  making  and  cancelling  of  appointments. 

The  special  examiner  have  in  every  instance  urged 
upon  me  that  this  Tariff  item  in  no  way  compensates 
them  for  the  necessary  work  that  is  required  to 
issue  appointments.  I  must  say,  in  my  opinion, 
that  I  agree  with  them.  I  can  appreciate  the  costs 
necessary  for  telephone  receptionist,  telephone  systems 
and  proper  bookkeeping  and  appointment  systems;  and 
the  $1.50  fee  allowed  in  this  instance  is  not  in  any 
way  designed  or  appropriate  to  compensate  for  the 
necessary  work  and  effort  set  out  therein. 

(2)  Oath,  Return  and  Certificate  -  $2.25 

In  my  respectful  opinion,  this  Tariff  item  of  $2.25 
is  an  extremely  nominal  figure.  Presently  it  is 
urged  upon  me  that  this  figure  is  designed  to 
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compensate  the  Special  Examiner  for  attending  and 
swearing  the  person  and,  presumably,  to  compensate 
the  Special  Examiner  for  filing  the  first  copy  of 
the  transcript  ordered  with  the  court  and,  pre¬ 
sumably,  for  a  Certificate  of  Non-Attendance,  as 
the  case  may  be.  It  is  estimated  by  one  examiner 
that  there  are  approximately  1,200  appointments 
made  per  month  of  which  700  are  proceeded  with 
and  charged.  If  one  were  to  remove  these  two 
aspects  from  the  Tariff,  would  reduce  the  gross 
income  of  the  Special  Examiner  who  does  approxi¬ 
mately  700  examinations,  approximately  $30,000 
annually . 

I  note  with  considerable  interest  substantial 
incomes  being  derived  from  the  office  of  the  Spe¬ 
cial  Examiners  by  three  of  the  Special  Examiners 
I  have  investigated.  I  note  that  in  the  outly¬ 
ing  areas  of  the  province,  the  Special  Examiner's 
office  appears  to  be  operating  quite  profitably. 

RECOMMENDATION 

I  conclude  that  the  appointment,  oath,  return 
and  certificate  contemplated  by  Sections  17(1)  and 
(2)  of  Tariff  B  be  re-allocated  as  a  Licence  Fee 
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to  the  Minister  of  the  Attorney  General  to  assist 
in  offsetting  the  costs  of  the  administration  of 
justice  within  the  Province  of  Ontario  and  this 
fee  be  charged  to  the  Special  Examiner's  office  in 
the  private  sector  as  a  licence  fee. 


( 3 )  Postage  Costs 


In  my  consultations  with  the  various  examiners,  I 
am  not  unmindful  of  the  increasing  costs  of  post¬ 
age  in  the  Dominion  of  Canada.  It  has  come  to  my 
attention  that  some  examiners  are  charging  what  is 
called  a  "handling  fee",  which  is  not  permitted  by 
the  Tariff  and  which  is  being  utilized  by  them  to 
offset  the  costs  that  they  claim  are  created  by 
postage  and  handling  of  transcripts.  This  is 
costing  the  legal  profession,  using  the  example  of 
700  examinations  per  month  indicated  above,  approxi¬ 
mately  $16,000  annually  as  handling  charges  in  one 
office  alone.  This  is  an  improper  charge  and  should 
not  be  permitted. 


RECOMMENDATION 

Postage  charges  for  the  mailing  of  transcripts 
be  made  a  proper  disbursement  properly  chargeable 
by  the  Special  Examiner. 
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(4)  (a)  Conducting  Examinations,  per  hour 

or  part  thereof 

(b)  Reporter’s  Attendance,  per  hour 

or  Dart  thereof 


It  has  been  urged  upon  me  that  fees  for  these  two 
items  be  increased  primarily  to  afford  both  reporter 
and  Special  Examiner  more  income.  After  reviewing  the 
incomes  of  numerous  reporters  and  the  Special  Examiners' 
operations,  I  conclude  that  the  Special  Examiner,  as  well 
as  the  reporter,  are  being  adequately  compensated  for 
their  respective  efforts.  I  do,  however,  feel  that 
there  is  some  specific  abuse  in  the  manner  of  charging 
for  each  person  examined. 


The  Tariff  only  allows  to  the  special  examiner  for 
each  person  examined  the  amounts  set  forth  therein.  The 
special  examiners  have  generally  interpreted  this  to 
mean  that  each  person  examining  the  person  to  be  examined 
is  to  be  charged  for  the  per-hour  charges  set  forth  in 
4(a)  and  (b) .  This  is  not  in  accordance  with  the  Tariff 


It  sometimes  turns  out,  therefore,  that  an  examina¬ 
tion  where  two  or  more  counsel  are  in  attendance  and 
examine  the  witness,  the  Special  Examiner  and  the  re¬ 
porter  charge  the  minimum  of  one  hour's  Tariff  item  to 
each  counsel  examining.  Therefore,  for  one  hour's 


53 


examination,  the  Special  Examiner  receives  compensation 
for  2  or  5  hours,  as  the  case  might  be. 


Another  glaring  example  of  abuse  was  a  dual  charge 
by  the  office  of  Paul  W.  Rosenberger  to  two  solicitors 
when  one  solicitor  had  served  an  appointment  to  cross- 
examine  a  client  on  an  affidavit;  both  solicitors  at¬ 
tended  at  the  office  of  the  Special  Examiner  and  settled 
the  matter  without  even  going  into  the  examining  room 
and  yet  both  solicitors  were  charged  with  the  time  al¬ 
lotted. 

It  is  rather  interesting  to  note  that  the  profession 
does  not  seem  to  complain  about  this.  The  majority  of 
reporters  to  whom  I  have  spoken  about  overcharging  have 
almost  unanimously  indicated  to  me  and  I,  with  some  re¬ 
gret,  must  advise  their  opinions  of  the  legal  profession 
regarding  accounts  submitted  by  the  Special  Examiners; 
and  I  quote: 

"Lawyers  are  like  sheep  being 
led  to  the  slaughter." 


Accordingly,  I  feel  it  is  encumbent  upon  the  Ministry 
of  the  Attorney  General  to  advise  the  legal  profession 
that  improper  biling  procedures  should  be  reported  to 
the  Inspector  of  Legal  Offices;  and  great  emphasis  should 
be  placed  upon  that.  The  present  Note  1  in  Tariff  B  is 


not  sufficient. 
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(5)  Billing  Practices  by  the  Special  Examiner  -  and 

Accounts  Receivable 

It  has  come  to  my  attention  that  the  special  exami¬ 
ners  carry  substantial  accounts  receivable  and  I  refer 
to  the  financial  statements  of  the  four  special  examiners 
as  follows: 


A.  C.  Devenport  *  August  31,  1978  -  $110,429.00 

364880  Ontario  Limited  61,236.00 

Total . . .  $171,665.00 

Paul  W.  Rosenberger  -  January  31,  1978  -  $  84,129.00 

Peter  W.  McHugh  -  December  31,  1977  -  $  45,285.00 


James  W.  Pond  -  (Balance  Sheet  Not  Provided) 


I  note  with  some  concern  that  interest  and  bank 
charges  are  as  follows  for  each  of  the  special  examiners: 


A.  C.  Devenport  -  August  31,  1978  -  $  5,974.00 

364880  Ontario  Limited  4,103.00 

Total .  $  10,077.00 

Paul  W .  Rosenberger  -  January  31,  1978  -  0 

Peter  W.  McHugh  -  December  31,  1977  -  $  135.00 

James  W.  Pond  ~  1977  -  $  3,413.00 
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It  has  been  suggested  to  me  by  a  number  of  the  Spe¬ 
cial  Examiners  that  these  accounts  receivable  are  in  the 
majority  in  excess  of  90  days  and  that  the  legal  profes¬ 
sion  appear  not  to  be  paying  their  accounts  to  the  Spe¬ 
cial  Examiner  in  accordance  with  usual  business  practice. 
The  legal  profession,  on  the  other  hand,  seems  to  have 
the  mistaken  viewpoint  that  they  need  not  pay  the  Special 
Examiner  until  such  time  as  the  case  has  been  settled. 

I  have  had  occasion  to  observe  the  practice  of  the  office 
of  the  Special  Examiner  in  the  Court  House  in  Kitchener 
managed  by  Miss  M.  Alcroft,  a  highly- intelligent  and  effi¬ 
cient  woman.  She  impressed  me  with  her  control  over  the 
Special  Examiner’s  office  and  the  efficiency  thereof. 

In  Kitchener,  as  I  understand  in  all  offices  which  are 
not  private  sector,  transcripts  for  special  examinations 
are  paid  for  upon  delivery.  I  understand,  also,  that 
the  accounts  where  transcripts  are  not  ordered,  are 
dealt  with  in  the  ordinary  course  and  do  not  exceed  30 
days  . 


RECOMMENDATION 

I  conclude  that  the  system  for 
cripts  be  a  "C.O.D.”  basis  as  it  is 
imposition  upon  the  offices  of  the 


payment  of  trans- 
a  serious  financial 
Special  Examiners 
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in  the  private  sector  to  expect  them  to  carry  accounts 
receivable  for  an  inordinate  length  of  time. 

( 6 )  Attendances  out  of  Office  -  per  mile  -  One  Way 

In  my  considered  opinion,  this  is  presently  adequate  for 
this  type  of  attendance. 

(7)  For  Copy  of  Transcript,  per  page 

(a)  First  Party  ordering 

(b)  Any  Additional  Copies,  regardless  of  Party  Ordering 

Perhaps  the  most  constant  complaint  about  the  Tariff 
that  I  have  received  from  the  legal  profession,  as  well  as 
from  reporters  and  Special  Examiners,  has  been  the  inequity 
that  has  been  created  by  this  item  of  the  Tariff. 

The  Special  Examiner  indicates  that  it  appears  to 
be  a  game  as  between  solicitors  to  try  and  obtain  the 
second  copy  so  that  they  can  obtain  the  transcript  at 
25<f  per  page.  Sometimes  it  becomes  a  question  of  who 
ordered  first  and  disputes  arise  as  a  result  thereof. 

The  Special  Examiners  have,  on  numerous  occasions,  im¬ 
properly  billed  both  solicitors  for  the  "first  party 
ordering";  and  the  solicitors  have  virtually  no  method 
of  checking  this  billing  procedure. 
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RECOMMENDATIONS 


I  conclude  that,  with  respect  to  ordering  trans¬ 
cripts  in  the  event  that  there  is  not  agreement  between 
counsel  at  the  time  of  the  ordering  the  transcripts, 
such  costs  thereof  be  charged: 

(a)  $2.50  per  page  for  copy  of  transcript; 

(b)  three  (3)  copies  of  the  transcript  be  pro¬ 
vided  to  the  party  ordering; 

(c)  if,  between  the  time  of  ordering  the  trans¬ 
cript  and  delivering  of  same  to  the  counsel 
ordering,  the  Special  Examiner  receives  another 
order  from  other  counsel  respecting  a  copy  of 
said  transcript,  the  cost  of  the  transcript 
shall  be  $1.25  per  page  to  each  of  such  counsel; 

(d)  in  the  event  of  multiple  counsel  ordering 
transcript,  each  counsel  shall  be  entitled  to 
a  copy  of  transcript  on  the  basis  of  $1.25 
per  page; 

(e)  the  first  counsel  ordering  the  transcript  shall 
be  given  three  (3)  copies  of  the  transcript 

and  shall  be  obliged,  in  the  event  that  opposing 
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counsel  wish  a  copy  of  the  transcript,  to  pro¬ 
vide  him  with  a  copy  of  the  transcript  at 
$1.25  per  page ; 

(f)  counsel  with  three  (3)  copies  of  the  trans¬ 
cript  shall  also  be  obliged,  when  the  trans¬ 
cript  will  be  required  for  court  use,  to  file 
a  copy  of  the  transcript  in  the  court; 

(g)  the  Special  Examiner  shall  maintain  a  copy 

of  the  transcript  for  a  period  of  time  to  en¬ 
sure  that  transcripts  do  not  get  lost  or,  in 
the  alternative,  to  ensure  that  there  is  al¬ 
ways  available  for  counsel  a  copy  of  the  trans¬ 
cript  should  it  be  required;  and  should,  for 
any  reason  whatsoever,  not  be  able  to  be  pro¬ 
duced  by  the  counsel  to  whom  three  copies  of 
the  transcript  has  been  provided; 

(h)  the  Special  Examiner  should  be  required  to 
keep  a  copy  of  the  transcript  for  a  period  of 
six  (6)  months;  and  thereafter  should  send  to 
all  counsel  the  following  memorandum: 
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"Memo  from  Special  Examiner  for  the  Judicial  District 

of  York 

(Name  of  Examiner) 


Ki 

Lndly 

indicate 

your  wishes 

rega 

rding 

an  exami- 

nation 

for 

discovery 

held  at  this  off 

ice  on 

the 

day  of 

- ,  19 

7-  of  (Name 

of  p 

erson 

examined) 

in  the 

matt 

er  of 

Plaint i 

ff(s) 

and 

Defendant (s) 


(a)  I 

hereby 

give 

permissio 

n  to 

destroy  tran 

(b)  I 

request 

a  c 

opy  of  transcr 

ipt ; 

(c)  I 

confirm 

my 

request  to 

hoi 

d  transcript. 

Dated 

this 

day 

of 

7 

197  . 

Solicitor  for 


Plaintiff (s ) 
Defendant (s ) " 


Once  the  Special  Examiner  receives  a 
memorandum  and  the  solicitors  do  not  wish 
held,  the  Special  Examiner  should  then  be 
the  transcripts  or  destroy  any  tapes  respe 


copy  of  this 
the  transcripts 
able  to  destroy 
cting  same. 


CANCELLATION  FEE 


"Item  (1)  plus  the  per  hour  charge  for  each  hour  or 
part  thereof  reserved  for  the  appointment  under 
items  (3)  and  (4)  shall  be  charged  on  a  cancelled 
appointment  unless  48  hours  notice  of  cancellation 
has  been  given  to  the  examiner." 
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As  noted  above,  in  the  event  that  special  examina 
tions  are  not  cancelled  within  48  hours’  prior  notice, 
as  is  indicated,  the  Special  Examiner  can  charge  for 
the  amount  of  time  reserved  for.  Perhaps  the  cancel¬ 
lation  charges  made  by  the  Special  Examiners  pursuant 
to  this  item  have  led  to  some  of  the  greatest  abuses 
of  the  tariff.  I  am  advised  that  the  following  can¬ 
cellation  procedures  are  used  by  the  Special  Examiners 


The  following  are  the  responses  I  received: 

Paul  W.  Rosenberger 
Special  Examiner 


”If  a  cancellation  fee 
in  accordance  with  the 
hour.  If  a  reporter 
appointment  and  cannot 
reporter  is  paid  $7.00 
If  the  reporter  is  sub 
the  second  hour,  then 
paid  for  the  one  hour. 


is  charged,  it  is  charged 
tariff’s  at  $15.50  per 
attends  for  the  cancelled 
be  given  other  work,  the 
per  hour  of  the  $15.50. 
sequently  given,  i.e.  in 
the  $7.00  per  hour  is  only 


Peter  W.  McHugh 
Special  Examiner 


”Up  until  the  first  of  December  it  had  been  my 
policy  to  charge  cancellation  using  the  rates 
for  one  hour  only.  Since  that  time  I  have 
changed  the  policy  to  charge  for  the  number  of 
witnesses  who  would  have  been  examined.” 
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James  W.  Pond 
ecial  Examiner 

Mr.  Pond  advises  me  that  he  uses  his  discretion 
and  often  does  not  charge  cancellation  fees. 


A.  C.  Devenport 
Special  Examiner 

A  maximum  of  $15.50  for  1/2  day,  or  $31.00  for  a 
full  day. 


Notwithstanding  the  announced  procedures  utilized 
for  cancellation  charges,  evidence  was  presented  to  me  of  an 
account  from  the  office  of  Peter  McHugh  in  which  there  was  a 
charge  for  $104.00,  being  one  day  which  was  reserved  and  not 
cancelled  within  the  48  hours.  The  Special  Examiners  over¬ 


book  and. 

in  my  opinion, 

really  do  not 

suffer 

from 

cancella- 

tions;  but 

,  in  fact,  gain 

therefrom . 

I  note 

that 

the 

Interim 

Financial 

Statement  of  A. 

C.  Devenport 

,  dated 

July 

31, 

1978  , 

shows  cancelled  fees  of  $62,841.00. 

I,  therefore,  submit  that  it  would  be  improper  to 
bill  a  solicitor  for  more  than  2  hours  in  the  event  that  a 
cancellation  is  not  made  within  the  48  hours  referred  to  in 


the  Tariff. 
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RECOMMENDATION 


Note  5  of  Tariff  B  be  changed  as  follows: 

"Item  (1)  plus  the  per  hour  charge  for 
each  hour  or  part  thereof  reserved  for 
the  appointment  unless  under  items  (3) 
and  (4)  shall  be  charged  on  a  cancelled 
appointment  unless  48  hours’  notice  of 
cancellation  has  been  given  to  the 
examiner,  providing  that  such  charges 
shall  not  exceed  2  hours.” 


Note  5  of  Tariff  B 


I  recommend  that  the  special  examiner 
not  be  responsible  for  filing  of  the 
original  transcript  in  the  proper  court 
My  comments  about  the  inordinate  amount 
of  space  required  by  these  transcripts 
has  been  made  before  and  it  would  be  a 
great  cost  and  expense  to  continue  this 
practice.  The  solicitor  who  has  been 
given  3  copies  of  the  transcript  shall 
be  responsible  for  filing  of  the  trans¬ 
cripts  in  court. 


(Subject  to  recommendation  on  page  15) 


DELIVERING  OF  TRANSCRIPT 

Note  6  of  Tariff  B 

I  conclude  that  transcripts  can  be  de¬ 
livered  in  the  ordinary  course  within  4  weeks 
however,  it  does  appear  that,  as  a  result  of 
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disruption  in  the  Special  Examiner’s  office  caused 
by  the  wage  dispute  mentioned  before,  that  in  the 
past  four  months  there  has  been  some  delay.  I  had 
produced  to  me  from  the  office  of  A.  C.  Devenport  a 
list  of  transcripts  that  are  overdue  as  of  December 
13,  1978.  Most  constant  reason  for  the  overdue 
transcripts  is  "too  many  expedites”. 

I  note  that  solicitors  create  considerable 
difficulty  for  themselves  when  they  order  trans¬ 
cripts,  usually  a  few  weeks  before  trial,  and  are 
therefore  required  to  pay  the  expedite  fees  set 
out  in  the  Tariff.  The  Special  Examiner  is  not 
to  be  blamed  in  these  instances  and  their  charges 
are  quite  proper  and  appropriate.  The  Special 
Examiner,  however,  must  be  cautious  and  must  en¬ 
sure  that  the  reporters  employed  in  his  office  do 
not  have  so  much  work,  including  expedite  work, 
so  as  to  make  the  production  of  transcripts  not 
available  within  the  four  weeks  required.  As 
well,  the  reporters  should  not  take  on  so  much  work 
that  they  cannot  produce  transcripts  within  a  reason¬ 
able  time.  In  my  considered  opinion,  the  four 
weeks  contemplated  by  the  present  Rule  is  sufficient 
and  should  not  be  changed. 
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QUALIFICATIONS  OF  REPORTERS  AND  LICENSING 

There  is,  in  my  respectful  submission,  a  glaring 
need  to  establish  minimum  qualifications  for  certification 
of  reporters.  The  present  system  used  for  qualifying  re¬ 
porters  is  really  not  satisfactory  since  the  "trainee”  re¬ 
porters  are  taken  from  law  offices  and  secretarial  courses 
and  there  is  really  no  governing  body  that  certifies  the 
reporters . 

I  am  extremely  indebted  to  Mr.  Ray  Cuthbert ,  Vice- 
President  of  the  Chartered  Shorthand  Reporters  Association 
of  Ontario  ("CSRA")  and  Bruce  Crockett,  head  of  the  Training 
and  Education  Committee  of  the  Association  for  their  con¬ 
sidered  remarks  relative  to  the  qualifications  and  certifi¬ 
cation  procedures  that  should  be  acquired  by  a  reporter  be¬ 
fore  transcribing  evidence  for  proceedings.  The  CSRA  have 
indicated  to  me  they  would  undertake  to  provide  a  course  for 
the  Toronto  area,  or  outside  Toronto  by  correspondence,  that 
will  ultimately  provide  a  Fellowship  in  CSRA;  and  that  course 
will  satisfy  all  the  minimum  requirements  for  all  types  of 
reporters . 

They  recommend  that  speed  tests  would  be  conducted 
at  least  twice  a  year  on  certain  fixed  dates  that  would  not 


conflict  with  statutory  holidays.  They  have  set,  what  I 
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consider  to  be,  a  carefully  considered  requirement.  They 
have  instructed  me  as  to  testing  procedures  and  I  feel  that, 
as  a  start,  some  of  their  basic  requirements  could  be  utilized 
in  testing  examinations.*  They  have  recommended  to  me  the 
constitution  of  a  Licensing  Board,  and  I  urge  adoption  of 
many  of  their  recommendations. 

I  therefore  conclude: 


1.  A  Licensing  Board  should  be  established. 


2.  The  purposes  of  the  Licensing  Board  would  be  to  establish 
minimum  qualifications  for  qualifying  a  court  reporter 
and  suggested  minimum  qualifications  should  be  as  follows: 


(a)  Age 

(b)  Citizenship 

(c)  Education 


(d)  Speed 


16  years 

Canadian  or  landed  immigrant 

4  years  of  post  -  elementary  school 

-  practical  experience  to  be  given 
same  credit  as  High  School  or 
other  formal  education.  (Many 
landed  immigrants  do  not  have 
secondary  systems  similar  to  ours.) 


First  year 

150 

wpm 

Second  year 

160 

wpm 

Third  year 

170 

wpm 

Fourth  year 

180 

wpm 

*See  sample  Examination  in  Appendix 
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Licence  provided 

1.  Licences  would  be  provided  for  each  of  the  four 
tests  hereinbefore  referred  to. 

2.  The  final  test  would  provide  CSRA  or  other  quali¬ 
fications  which  would  accredit  the  individual  to 
report  in  all  Special  Examiners’  offices  or  all 
courts . 

Stenomasks 

Although  the  above  may  apply  specifically  to  short¬ 
hand  reporters,  special  qualifications  for  stenomask  re¬ 
porters  should  be  established  in  conjunction  with  repre¬ 
sentatives  from  the  National  Stenomask  Verbatim  Reporters 
Association  and/or  Professional  Verbatim  Reporters  Asso¬ 
ciation;  and  the  CSRA  are  prepared  to  meet  and  discuss 
associating  with  these  organization  for  the  purpose  of 
establishing  these  qualifications. 


Licensing  Board 

A  Licensing  Board  should  be  established  composed 


as  follows: 
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1.  Honorary  Chairman  -  Attorney  General 

2.  Chairman  to  be  appointed  by  the  Attorney  General 

3.  A  Fellow  of  the  CSRA  appointed  from  reporters 
not  directly  employed  by  the  Province 

4.  A  Fellow  of  the  CSRA  appointed  from  The 
Supreme  Court  Reporters. 

5.  A  member  of  The  Law  Society  of  Upper  Canada. 

6.  A  representative  of  The  Judiciary  of  the 
Supreme,  County  and  Provincial  Courts. 

7.  Representatives  of  PVRA  or  NSVR 

8.  The  Co-ordinator  of  Courts 

I  would  recommend  that  all  verbatim  reporters 
employed  in  Ontario  on  a  full-time  basis  for 
a  period  of  five  years  prior  to  the  establish¬ 
ment  of  the  Licensing  Board  shall  be  deemed  to 
have  satisfied  the  requirements  for  permanent 
licensing . 

I  note  with  some  encouragement  that  the 
federal  authorities  are  recommending  apprentice¬ 
ship  courses  for  training  of  individuals,  which 
are  valid  in  all  provinces;  and  I  suggest  that 
the  province  and  federal  authorities  unify  in 
establishing  appropriate  apprenticeship  courses 
for  certification  as  a  court  reporter. 
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TARIFF 


visions 


I  specifically  recommend  that  the  Ministry 
of  the  Attorney  General  initiate  such  an  educa¬ 
tional  programme  to  develop  and  promote  all 
types  of  reporting.  I  urge  the  Ministry  to  re¬ 
view  with  serious  consideration  the  type  and 
nature  of  examination  provided  by  the  CSRA, 
which  I  am  enclosing  with  this  report.  I 
adopt,  from  their  Code  of  Ethics,* *  the  follow¬ 
ing  obligations  to  principals  and  public  that 
a  reporter  should  adhere  to : 


"(a) 


To  strive  for  the  highest  accuracy  and  sk 
in  reporting  with  constant  effort  towards 
self-improvement;  to  exercise  diligence, 
exactness  and  painstaking  care  in  the  pre 
paration  of  the  transcript  so  as  to  refle 
credit  upon  himself  and  upon  the  professi 
To  this  end  the  reporter  should  attempt  t 
control  his  work  load  so  that  delivery  of 
transcript  can  be  maintained  within  all 
reasonable  requirements; 


ill 


ct 
on . 
o 


(b)  To  maintain  a  decorum  and  dignity  in  dress 
and  department  befitting  an  honourable  and 
respected  profession; 

(c)  To  practice  punctuality  in  attendance." 


COMMITTEE 

It  is  is  with  some  concern  that  I  note  that  the  re- 
to  the  Tariff  over  the  past  number  of  years  has  not 


*See  Code  of  Ethics  in  Appendix. 
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been  an  on-going  procedure.  It  is  of  paramount  importance, 
particularly  with  the  radical  change  in  the  Tariff  instituted 
in  1977,  that  constant  review  be  maintained  of  the  Tariff  re¬ 
specting  the  office  of  the  Special  Examiners.  In  addition, 

I  once  again  emphasize  the  need  for  reviewing  the  transcript 
produced  by  monitor  operators  and  the  Tariff  in  relation 
thereto  which  I  envisage  as  necessarily  having  to  be  decreased. 

I  feel  that  the  Ministry  of  the  Attorney  General  together 
with  the  Law  Society  and  the  Rules  Committee  should  have  an 
on-going  committee  established  which  would  include  representa¬ 
tives  of  the  office  of  the  Special  Examiners  in  the  private 
sector  and  that  on  an  annual  basis  the  Tariff  is  reviewed. 

I  submit  the  Special  Examiners  and  interested  parties  should 
within  specific  time  limits  annually  submit  briefs  in  refer¬ 
ence  thereto.  This  committee  will  thereby  be  able  to  keep  a 
close  control  on  any  abuses  of  the  Tariff  by  the  Special 
Examiners  as  well  as  determine  any  inequities  that  might 
arise  in  the  practice,  and  also  maintain  appropriate  income 
control  over  the  offices. 

INSPECTOR  OF  LEGAL  OFFICES 

I  note  with  some  concern  that  the  Inspector  of  Legal 
Offices  in  the  past  has  not  conducted  a  regular  investigation 
of  the  affairs  of  the  Special  Examiners  in  the  private  sector. 

I  conclude  that  it  is  of  the  utmost  importance  to  the  adminis¬ 
tration  of  justice  that  financial  information  from  these  offices 
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be  filed  annually  with  the  Inspector  of  Legal  Offices.  The 
offices  of  the  Special  Examiners  that  are  reporting  to  the 
Inspector's  office  must  establish  they  are  financially  able 
to  maintain  their  offices  and  facilities  and  their  commit¬ 
ments  to  the  reporters  and  to  the  profession.  I  envisage 
the  Inspector  of  Legal  Offices  conducting  spot  audits  of 
these  offices  and  determining  whether  or  not  the  bi'lling  pro¬ 
cedures  and  other  requirements  of  Tariff  B  are  being  main¬ 
tained  by  the  individual  office;  and  that  a  procedure  to  re¬ 
voke  an  appointment  and/or  licence  be  instituted. 

SUCCESSION  OF  THE  SPECIAL  EXAMINER'S  OFFICE  (LICENSING) 

It  has  been  indicated  to  me  that  an  appointment  as 
a  Special  Examiner  in  the  private  sector  is  a  life-time 
appointment.  I  do  not  recommend  that  this  practice  continue. 
It  is  important,  in  my  respectful  submission  to  you,  that  the 
office  of  the  Special  Examiner  should  be  a  special  licence; 
and  the  licence  must  be  renewed  on  an  on-going  annual  basis. 
If,  for  any  reason,  the  Inspector  of  Legal  Offices  determines 
that  an  office  should  not  have  its  licence  renewed,  appropri¬ 
ate  procedures  should  be  implemented  to  revoke  the  licence 
of  the  Special  Examiner. 


In  the  event  of  death  or  retirement  of  a  Special 
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Examiner  and  in  the  event  of  the  desire  by  the  Estate  of  the 
deceased  and/cr  the  retiring  Special  Examiner  wishing  to  sell, 
transfer  or  convey  the  office  of  the  Special  Examiner,  I  en¬ 
visage  a  system  not  unlike  a  transfer  of  a  liquor  licence. 

The  succeeding  Special  Examiner,  providing  he  meets  the 
criteria  which  should  be  established  by  the  Ministry  of  the 
Attorney  General  in  conjunction  with  the  Inspector  of  Legal 
Offices;  is  of  good  behaviour,  has  no  criminal  record  and 
has  the  necessary  business  acumen,  experience  and  financial 
ability  to  operate  an  office,  should  receive  the  transfer  of 
the  appointment  (licence). 

RECOMMENDATION 

Section  102  of  The  Judicature  Act  be  amended  to 
read  "The  Attorney  General  may  appoint  Special  Examiners." 


SPECIAL  SUBSIDY  (Business  Tax) 

I  have  been  advised  that  when  the  Special  Examiner’s 
office  was  removed  from  the  Court  House,  a  special  subsidy  was 
allotted  to  it  so  that  private  premises  could  be  rented.  I 
understand  that  the  subsidies  for  these  offices  was  then  re¬ 
moved;  however,  the  aspect  of  the  Special  Examiner’s  office 
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being  a  "Court  office"  apparently  gives  the  Special  Examiner’s 
office  in  the  private  sector  the  benefit  of  non-payment  of 
business  taxes.  I  draw  this  to  the  Ministry's  attention 
and  make  no  comments  with  respect  thereto  since  I  think  the 
Ministry  can  draw  conclusions  from  the  financial  records  of 
the  Special  Examiners  in  the  Judicial  District  of  York  on  its 
own.  This  matter  has  been  raised  by  the  PVRA;  however,  I  am 
not  able  to  determine  the  reasoning  behind  the  municipal  busi¬ 
ness  tax  subsidy. 


UNIFORM  INSTRUCTIONS  FOR  SPECIAL  EXAMINER 

I  have  in  my  interviews  of  the  Special  Examiners 
concluded  that  there  does  not  appear  to  be  any  uniform  in¬ 
structions  to  them  respecting  tariff  matters  and  procedures 
that  should  be  carried  out  in  the  operation  of  their  duties. 

To  coin  what  has  been  said  to  me  by  many  of  them  when  I  ques¬ 
tioned  their  practices  "This  was  done  by  Mr.  - ;  therefore, 

I  continued  the  practice.".  I  note  that  Mr.  A.  G.  B. 

Campbell,  local  Registrar  of  The  Supreme  Court  in  Orangeville, 

has  prepared  an  instruction  booklet  for  Special  Examiners. 

I  have  found  it  most  informative  and  helpful  to  me  in  my  de¬ 
liberations.  I  urge  upon  the  Ministry  of  the  Attorney  General 
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that  Special  Examiners,  both  in  private 
vice,  have  an  on-going  programme  of  ins 
their  duties,  procedures  and  administra 
It  is  encumbent  upon  the  Ministry  of  th 
my  respectful  submission,  to  ensure  tha 
tices  and  production  of  transcripts  are 
the  province;  and  I  urge  that  a  special 
for  this  purpose. 


sector  and  Civil  Ser- 
tructions  respecting 
tion  of  their  office, 
e  Attorney  General,  in 
t  uniform  billing  prac- 
utilized  throughout 
committee  be  created 


ANALYSIS  OF  INCOMES  OF  FREELANCE  VERBATIM  REPORTERS 

There  has  been  considerable  publicity  respecting 
the  alleged  poor  incomes  of  freelance  verbatim  reporters. 

In  my  consultations,  I  have  had  occasion  to  review,  with 
the  able  assistance  of  Robert  J.  Henderson,  Senior  Programme 
Analyst,  Planning  and  Evaluation  Branch,  Ministry  of  the 
Attorney  General,  the  incomes  of  the  freelance  verbatim 
reporters.  I  insisted  upon  the  Special  Examiners  providing 
me  with  as  much  detail  as  to  the  number  of  hours  worked, 
days  worked  and  gross  incomes  of  the  reporters  received  from 
their  offices;  and  I  have  had  Mr.  Henderson  analyze  for  me 
the  estimated  annual  earnings  of  freelance  reporters.  I  en¬ 
close  herewith  a  schedule  of  their  annual  earnings,  which 


are  taken  from  a  number  of  samples  for  different  earning 
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periods.  The  calculation  shown  on  Schedule  1  to  this  section 
utilizes  the  30 %  figure  of  the  gross  earnings  coming  from  the 
reporting  (hours) ,  and  701  figure  coming  from  transcripts 
(pages).  The  PVRA  urged  upon  me  that  this  was  the  approxi¬ 
mate  breakdown  of  their  earnings.  We  have  deducted  the  costs 
of  typists,  using  a  rough  figure  of  40%;  and  you  will  see  that 
the  average  daily  earning  for  reporting  ranges  from  $117.00, 
at  its  minimum,  up  to  $150.00,  at  the  maximum  or,  putting  it 
another  way,  the  Per  Hour  Dollar  Return  for  reporting  averages 
net  between  $28.00  and  $31.00. 

Schedule  2  to  this  section,  you  will  note,  shows  an 
actual  individual  earning  breakdown  of  7.5  months;  and  the 
average  Net  Per  Hour  Return  for  reporting  is  $29.00.  This, 
of  course,  is  just  for  the  time  spent  in  the  Examiner's  office; 
and  if  one  utilizes,  as  was  urged  upon  me  by  numerous  reporters 
of  the  PVRA  and  others,  one  spends  at  least  one  hour  more 
proofreading  and  doing  other  things,  such  as  delivering  the 
transcripts  and  picking  them  up  from  their  typists.  Since 
each  person  really  spends  different  times  at  this,  it  was 
very  difficult  to  come  up  with  an  estimate;  however,  using 
the  most  constant  estimates  by  the  numbers  of  reporters  I 
have  spoken  to,  they  purport  to  spend  at  least  an  additional 
one  hour's  time,  at  the  very  minimum,  in  other  duties  at 
home  or  otherwise  for  each  hour  at  work. 
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The  reporter  in  the  private  enterprise  system  has 
no  deductions  made  from  this  figure  and  has  the  benefit  of 
the  expense  deductions  on  their  income  tax  returns  for  car 
expenses,  a  portion  of  their  house  (office)  expense,  sundry 
miscellaneous  supplies  and  promotion.  This  affords  the  re¬ 
porter  in  the  private  sector  a  substantial  taxable  benefit 
that  is  not  available  to  reporters  in  the  Civil  Service  which, 
in  my  opinion,  far  offsets  the  other  benefits  paid  to  the  re¬ 
porters  employed  by  the  Civil  Service. 

You  will  note  from  Schedule  1  attached  to  the  esti¬ 
mated  annual  earnings  of  freelance  reporters  that  the  hours 
worked  by  them  vary  drastically  from  a  minimum  of  161  to  a 
maximum  of  518  hours  for  a  7.5-month  period.  You  will  also 
note  on  Schedule  4  produced  by  A.  C.  Devenport,  which  demon¬ 
strates  the  annual  earnings  for  1977  and  the  number  of  days 
worked,  that  there  is  a  great  variance  in  the  number  of  days 
worked  by  the  various  reporters.  I  think  I  should  also 
point  out  that  there  were  248  working  days  in  1977;  and  you 
will  note  the  number  of  days  worked  by  the  reporters,  produced 
by  Paul  W.  Rosenberger  in  Schedules  3  and  3A,  demonstrates 
that  not  one  of  the  reporters  from  these  two  offices  worked 
in  the  office  anywhere  near  the  total  workable  days.  Using 
the  2.5  days  per  week  average,  which  is  shwon  on  the  esti¬ 
mated  annual  earnings  of  freelance  reporters,  one  would  clearly 
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have  demonstrated  that  freelance  verbatim  reporters  truly  do 
not  have  the  rigorous  five  days  a  week  (Civil  Service)  type 
of  employment. 

The  overwhelming  majority  of  the  reporters  whom  I 
have  interviewed  indicated  that  they  enjoyed  the  freedom  of 
the  Special  Examiner’s  office  where  they  could  come  and  go 
virtually  by  arrangement  with  the  Special  Examiner.  Except 
in  very  few  instances,  most  reporters  indicated  to  me  that 
they  took  four  weeks'  vacation  or  more,  and  expressed  their 
entire  satisfaction  with  the  "loose  arrangement"  respecting 
the  working  hours.  I  have  been  advised  by  the  Ministry  of 
the  Attorney  General  that  they  are  having  extreme  difficulty 
in  filling  Civil  Service  posts  for  verbatim  reporters  in  the 
courts.  It  is  interesting  to  note  that  there  has  been  no 
overwhelming  surge  of  applications  with  all  the  benefits 
that  have  been  urged  upon  me  flow  from  employment  in  the  Civil 
Service . 

On  the  basis  of  the  foregoing  facts  and  figures,  I 
have  come  to  the  conclusion  that  the  reporters  are  being  ade¬ 
quately  compensated  for  their  efforts. 


ESTIMATED  ANNUAL  EARNINGS  OF  FREELANCE  REPORTERS 
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76A-1 


With 

1978 

P.V 

to 

.  R .  A .  - 
August 

January , 

14,  1978 

TOTAL. 

METHOD  USED 

HOURS 

WORKED 

DAYS  WORKED 

AC  DR 

No. 

1 

13,321.10 

Mask 

317 

58 

ACDR 

No . 

9 

13,059.32 

II 

324 

82 

ACDR 

No. 

2 

22,361.79 

II 

499 

98 

ACDR 

No . 

3 

11,968.19 

II 

308 

63 

ACDR 

No. 

4 

25,041.94 

II 

518 

102 

ACDR 

No. 

5 

20,611.10 

II 

453 

83 

ACDR 

No. 

19 

21,593.39 

II 

522 

105 

ACDR 

No. 

6 

12,607.48 

II 

265 

85 

ACDR 

No . 

16 

24,867.61 

II 

546 

97 

ACDR 

No. 

18 

15,162.66 

II 

382 

89 

ACDR 

No. 

17 

13,750.58 

Shorthand-Machine 

262 

65 

ACDR 

No. 

10 

19,574.23 

Mask 

439 

95 

ACDR 

No. 

8 

19,150.39 

II 

450 

84 

ACDR 

No. 

7 

15,932.47 

II 

334 

75 

ACDR 

No. 

14 

20,676.56 

II 

397 

73 

ACDR 

No. 

15 

14,344.18 

Shorthand-Machine 

336 

82 

ACDR 

No. 

13 

17,798.50 

Mask 

441 

81 

ACDR 

No. 

20 

6,544.43 

II 

161 

51 

ACDR 

No. 

11 

23,794.68 

II 

532 

95 

ACDR 

No. 

12 

13,737.79 

II 

377 

83 

ACDR 

No. 

21 

11,054.14 

Shorthand-Machine 

249 

61 

356,952.53 

LONGER  WITH  THIS  OFFICE: 

ACDR 

No . 

37 

3,367.34 

ACDR 

No^. 

38 

2,266.41 

14 

4 

ACDR 

No. 

39 

687.03 

ACDR 

No. 

40 

103.25 

ACDR 

No. 

41 

298.37 

ACDR 

No. 

42 

458.75 

ACDR 

No. 

43 

258.30 

ACDR 

No. 

44 

132 .82 

Miscellaneous 
Transcripts : 

410.18 

7,982.45 


REPORTERS:  January,  1978  to  TOTAL 

November  30,  1978  METHOD  USED 


76A-2 

HOURS  WORKED  DAYS  WORKED 


ACDR 

No. 

24 

6,256.74 

Shorthand-Pitman 

183 

60 

629.62 

Mask 

14 

7 

ACDR 

No. 

26 

9,119.39 

Shorthand-Pitman 

263 

46 

1,276.26 

"  -Machine 

124 

20 

ACDR 

No. 

32 

21,529.32 

Mask 

574 

109 

ACDR 

No. 

33 

34,469.57 

II 

829 

171 

ACDR 

No  . 

31 

27,807.10 

Shorthand-Machine 

651 

130 

ACDR 

No. 

34 

28,504.45 

Mask 

740 

128 

628.78 

Shorthand-Machine 

14 

2 

3,697.91 

II  II 

113 

20 

2,488.82 

II  II 

90 

16 

.... 

244 . 82 

II  II 

8 

2 

ACDR 

No. 

35 

26.077.58 

II  II 

583 

113 

ACDR 

No. 

36 

12,608.17 

"  -Pitman 

347 

79 

3,848.24 

Mask 

154 

27 

179,186.77 


TOTAL  TO  NOV.  30,  1978  $544,121.75 


TOTAL  NUMBER  OF  REPORTERS  (FREE-LANCE) 
JANUARY,  1978  -  NOVEMBER,  1978  =37 


76A-3 


PAUL  W.  ROSENBERGER 
Special  Examiner 
Chartered  Shorthand  Reporter 


Telephones 

363-4506 

363-0987 


390  Bay  Street 
TORONTO,  ONTARIO 
M5H  2Y2 


1977  T4-A  LIST  (Reporters) 


PRVR  No .  1 

PRVR  No.  2 
PRVR  No.  3 
PRVR  No .  4 

PRVR  No.  5 


PRVR  No.  6 
PRVR  No .  7 


PRVR  No .  8 


PRVR  No .  9 
PRVR  No.  10 
PRVR  No.  11 
PRVR  No.  12 
PRVR  No.  13 
PRVR  No.  14 
PRVR  No.  15 


PRVR  No.  16 


PRVR  No.  17 
PRVR  No.  18 
PRVR  No.  19 
PRVR  No.  20 


$  1,184.36 

42.796.90 

4.360.30 

52.275.55 
28.215.25 

11.787.55 
14,522.05 

2,200.20 
884.45 
814.40 
135.00 
4,574. 85 
273.60 

1.565.30 
7,272.50 

31,525.66 

25,824.54 

21,124.40 

7,860.70 

31,774.10 

7,204.15 

16.50 

135.50 

115.50 
1,065.70 

17.129.90 
8,225.00 
7,430.60 

66.00 

31,307.70 


PRVR  No.  21 


76A-4 


DAYS  WORKED  BY  REPORTERS 

1977 

*19  7  8 

TYPE  OF 
REPORTERS 

PRVR  No .  1 

44 

24 

(sm) 

PRVR  No .  2 

177 

91 

(sm) 

PRVR  No .  3 

54 

77 

(st) 

— 

60 

(sm) 

PRVR  No .  4 

220 

104 

(sm) 

PRVR  No .  5 

157 

86 

(sm) 

PRVR  No .  6 

64 

42 

(sm) 

PRVR  No .  7 

20 

— 

(st) 

PRVR  No.  13 

59 

23 

(st) 

PRVR  No.  10 

182 

85 

(sm) 

PRVR  No.  11 

158 

91 

(sm) 

PRVR  No .  9 

110 

85 

(sm) 

PRVR  No.  12 

154 

90 

(st) 

PRVR  No.  14 

175 

93 

(sm) 

PRVR  No.  15 

52 

89 

(sm) 

- — 

2 

(sm) 

PRVR  No.  17 

6 

— 

(s  ) 

PRVR  No.  20 

94 

92 

(sm) 

PRVR  No.  19 

50 

6 

(sm) 

15 

(sm) 

— 

— 

(sm) 

PRVR  No.  18 

140 

89 

(s  ) 

PRVR  No.  21 

194 

93 

(sm) 

-- 

61 

(sm) 

PRVR  No.  16 

4 

10 

(s  ) 

PRVR  No .  8 

19 

— 

(st) 

(Legend) 

(s  )  Shorthand 
(sm)  Steno-mask 
(st)  Steno-type 

TOTAL  DAYS  AVAILABLE  TO  BE  WORKED 

BY  REPORTERS  248  126 


*  1978 


JANUARY  TO  &  INCLUDING  JUNE 


70%  NET 

A.  C.  DEVENPORT 

EARNED  BY  REPORTERS 

IN  1977 

7  6  A- 5 

REPORTERS 

NET  TOTAL 
EARNED 

NUMBER 
OF  DAYS 
WORKED 

ACDR 

No.  1 

$  24,959.62 

99 

ACDR 

No.  2 

24,212.25 

131 

ACDR 

No.  3 

16,831.28 

119 

ACDR 

No.  4 

32,707.44 

148 

ACDR 

No.  5 

28,782.02 

128 

ACDR 

No.  6 

14,913.28 

92 

ACDR 

No.  7 

23,046.93 

129 

ACDR 

No.  8 

25,767.98 

123 

ACDR 

No.  9 

4,409.63 

48 

ACDR 

No.  10 

30,669.74 

129 

ACDR 

No.  11 

27,958.12 

124 

ACDR 

No.  12 

19,600.63 

94 

ACDR 

No.  13 

15,192.55 

73 

ACDR 

No.  14 

30,092.58 

131 

ACDR 

No.  15 

17,373.60 

129 

ACDR 

No.  16 

20,583.73 

121 

ACDR 

No.  17 

19,150.55 

105 

ACDR 

No.  18 

11,222.89 

87 

ACDR 

No.  19 

20,843.34 

143 

ACDR 

No.  20 

10,909.62 

110 

ACDR 

No.  21 

24,583.76 

116 

ACDR 

No.  22 

19,413.40 

120 

ACDR 

No.  2  3 

2,935.96 

34 

ACDR 

No.  24 

10,501.16 

97 

4,286.40 

41 

2,174.54 

44 

14,231. 84 

97 

449 . 22 

Transcript 

686.33 

6 

8,736.81 

70 

ACDR 

No.  25 

312.37 

Transcript 

7  6  A- 6 

REPORTERS 

NET  TOTAL 
EARNED 

NUMBER 
OF  DAYS 
WORKED 

ACDR  No.  26 

$  12,309.10 

77 

ACDR  No.  27 

12,973.42 

30 

ACDR  No.  28 

105. 35 

Transcript 

Only 

ACDR  No.  29 

20.13 

Transcript 

Only 

ACDR  No.  30 

39.73 

Transcript 

Only 

3,371.35 

1 

(nearly  all 
Transcript) 

ACDR  No.  31 

24,169.21 

113 

ACDR  No.  32 

25,412.73 

124 

ACDR  No.  33 

33,920.89 

171 

ACDR  No.  34 

30,547.23 

121 

ACDR  No.  35 

24,565.40 

109 

ACDR  No.  36 

14,284.82 

80 
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REPORTING  STATISTICS  PRODUCED 


NOV. 2 1/7 8 


Percentage  of  earnings  accounted  for  by  production  of  transcript 

Obtained  by  totalling  invoice  amounts  from  Jan  1/78  to  Aug. 15/78 
(15  computer  print-outs)  and  comparing  with  total  of  those  portions 
of  invoices  related  to  transcript  only: 


1978 

Computer  print-out 
of  invoices  dtd: 

Total  of 
Invoices 

Portion  acctd. 
for  for 

transcript  only 

Percentage  of 
invoice  total  see 
for  by  transcrint 

15 

Jan 

$1,590.00 

$  906.00 

56% 

31 

Jan 

2,007.75 

1,377.75 

69 

15 

Feb 

2 , 350 . 25 

799.75 

34 

28 

Feb 

1,594.00 

948.75 

60 

15 

Mar 

1,956.25 

1,262.75 

64.5 

31 

Mar 

1,459.25 

■  857.25 

59 

15 

Apr 

1,766.50 

1,175.75 

67 

30 

Apr 

1,396.00 

900.50 

64.5 

15 

May 

1.928.50 

1,463.75 

76 

31 

May 

2,635.75 

1,684.25 

64 

15 

June 

1,758.25 

1,158.50 

66 

30 

June 

2,195.50 

1,385.75 

63 

15 

July 

1,771.00 

1,070.50 

60 

31 

July 

1, 850 . 75 

1,265.25 

68 

15 

Aug 

1,753.00 

1,195.50 

68 

28^012^.75 

1^457^00 

• 

70%  of  totals  is 

19,608.93 

12,219.90 

62% 

I 


TO  SUMMARIZE:  62%  of  all  monies  received  was  accounted  for  by 

production  of  transcript. 


I 


REPORTING  STATISTICS  PRODUCED 


76B-2 


Typing  costs  to  be  deducted  from  earnings  for  transcript  produced 

Obtained  by  totalling  earnings  for  production  of  transcript 
(amount  invoiced  by  A.C.  Devenport,  less  30%  deducted  by 
A. C .  Devenport),  and  comparing  with  total  of  monies  paid  out 
to  typists  for  typing  said  transcript. 

NOTE:  When  a  case's  content  is  extra  difficult  because  of,  perhap 
its  technical  nature,  I  pay  my  typists  more  than  the  usual 
rate  to  compensate  for  the  extra  time  it  will  take  them  to 
type  a  difficult  case.  However,  at  the  moment  it  would 
take  too  much  time  to  extract  details  of  these  extra 
payments  from  my  records,  due  to  my  system  of  filing,  so 
what  I  have  done  is  calculate  my  typists'  earnings  at  the 
lowest  rate  I  would  have  paid  them,  and  point  out  that  the 
final  percentage  arrived  at  is  the  lowest  it  could  possibly 
have  been,  and  that  it  actually  was  slightly  higher. 

My  normal  rate  to  typists  is  60 C  a  page  for  regular 
delivery  and  70C  for  expedite.  I  calculated  the  amounts 


paid 

to  typists  by 

taking  the  pages  produced 

and 

calculating  them  at 

60C  for  regular  and  70C 

for  expedite 

Amount  received  for 
transcript  (after 
deduction  of  30% 

Paid  to 

by  A.C.  Devenport 

Typists 

Jan. 

15 

634.20 

216.30 

Jan. 

31 

964.43 

513.40 

Feb. 

15 

559.82 

235.20 

Feb. 

28 

664.12 

207.20 

Mar. 

15 

883.92 

296.40 

Mar. 

31 

600.07 

226.20 

Apr. 

15 

823.02 

292.00 

Apr. 

30 

630.35 

165.70 

May 

15 

1,028.12 

345.00 

May 

31 

1,178.97 

390.30 

June 

15 

810.95 

286.50 

June 

30 

970.03 

297.70 

July 

15 

749.35 

270.80 

July 

31 

885.67 

288.00 

Aug . 

15 

836.85 

289.10 

12,219.87  4 

, 324.80 

Add  in  the  cost  of  renting  a  typewriter  for 
use  of  the  Reporter  when  typing  overnight 
delivery  transcripts  and  producing  work¬ 
sheets  for  typists,  etc.  lh  mos.  @  $26.75  200.62 

4,525.42 

$4,525.42  is  37%  of  $12,219.87  : 

THEREFORE  AT  LEAST  37%  OF  MONEY  RECEIVED  FOR  TRANSCRIPT  HAS  TO 
BE  PAID  OUT  TO  TYPISTS  (AND  FOR  RENTAL  OF  TYPEWRITERS) 


■ 


Reporting  Statistics  produced  a 


76B ~  3  - 


Pages  of  Transcript  produced 

) 


Jan. 15 
Jan. 31 
Feb. 15 
Feb . 2  S 
Mar . 15 
Mar. 31 
Apr. 15 
Apr. 30 
May  15 
May  3 1 
June  15 
June  30 
July  15 
July  31 
Aug. 15 


348 

576 

387 

333 

483 

377 

479 
269 
575 
646 
468 
436 
442 

480 
462 


(Information  obtained  from  invoices 
sent  by  A.C.  Devenport  -  copies 
attached  to  computer  print-outs 5 


Total  of  6 #761  pages 

Average  per  cut-off  = 
(Note:  Two  cut-offs 

per  month  -  as  per 
dates  shown) 


450 


Days  worked  in 

1978  from  Jan.l  to  Aug. 11  (inclusive) 

Jan 

12 

Feb 

14 

Mar 

13 

Apr 

14 

May 

15 

June 

18 

July 

12 

Aug  (to  Aug. 11) 

6 

104  in  a  period  comprised  of  1%  months  or 
=====  15  cut-offs 


104  =  6.93  days  worked  every  cut-off  period,  or  13.86  days  a  month 

15 


An  average  of  6.93  days  'taking'  time  par  cut-off  period  produced 
an  average  of  450  pages  of  transcript. 

which  averages  out  to  64.9.4  pages  per  day  worked. 


Reporting  Statistics  produced  by 


76B-4 


1  hour  of  recording  an  examination  produces  approximately 
20  pages  of  transcript  and  requires  approximately  an  hour 
and  a  half  to  proof-read,  correct  and  collate. 


If  1  hour  of  recording  produces  approximately  20  pages  of 
transcript,  3.247  hours  of  recording  produces  64.94  pages 
of  transcript,  per  day  worked  in  the  Examiner' s  office, 
recording  examinations. 

For  ease  of  calculation,  consider  3.247  as  3.25 


If  a  reporter  were  to  attend  at  the  Special  Examiner's 
Office  for  the  purpose  of  recording  examinations,  on  three 
days  in  any  one  working  week,  3.25  x  3  x  1%  hours  would 
be  required  by  the  reporter  to  proof-read,  correct  and 
collate  the  transcript  generated  in  those  three  days  'taking* 
which  is  an  additional  14.625  hours. 

If  a  reporter  were  to  attend  at  the  Special  Examiner's 
Office  for  the  purpose  of  recording  examinations,  on  four 
days  in  any  one  working  week,  3.25  x  4  x  1-5  hours  would 
be  required  by  the  reporter  to  proof-read,  correct  and 
collate  the  transcript  generated  in  those  four  days  'taking', 
which  is  an  additional  19.50  hours.* 


' 


77 


GOVERNMENT  CONTROL  OVER  THE  SPECIAL  EXAMINERS  *  OFFICES 

During  the  course  of  my  consultations,  I  canvassed 
the  legal  profession  of  the  Judicial  District  of  York  and 
asked  their  opinion  as  to  whether  or  not  there  should  be 
government  control  over  the  conduct  of  Special  Examiners' 

offices.*  In  the  responses  to  my  inquiries  in  this  regard, 

* 

I  received,  in  answer  to  my  question  as  to  whether  or  not  the 

government  should  take  over  the  Special  Examiners’  offices  in 
the  Judicial  District  of  York,  unanimous  negative  response, 
representing  law  firms  which  have  a  total  of  272  practising 
lawyers.  This  overwhelming  response  from  the  legal  profes¬ 
sion  in  the  Judicial  District  of  York  has  confirmed  my  own 
conclusion  in  this  matter;  namely,  that  there  should  not  be 
government  control  over  the  Special  Examiners'  offices.  It 
is  my  conclusion  that  three  of  the  four  offices,  at  least, 
are  being  operated  efficiently  and  providing  proper  and  ade¬ 
quate  service.  I  do  not  feel  that  the  government  should  ex¬ 
tend  control  over  areas  of  the  private  sector  where  they  ap¬ 
pear  to  be  conducting  their  affairs  in  a  proper  fashion  and 
providing  adequate  service  for  the  legal  profession.  I 
have,  accordingly,  instructed  my  financial  planning  consul¬ 
tants  not  to  do  a  large  and  costly  analysis  of  the  existing 


*See  Letters  in  Appendix 
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Special  Examiners'  offices  in  the  Judicial  District  of  York 
and  the  relative  costs  of  taking  them  over  by  the  government 
as  I  thought  that  this  would  be  an  extreme  waste  of  time  and 

money,  having  come  to  the  conclusion  to  which  I  have  come. 

RESPONSES  OF  THE  LEGAL  PROFESSION  IN  THE  JUDICIAL  DISTRICT  OF 

> YORK 

During  the  course  of  my  consultations,  I  circulated 
to  the  legal  profession  in  the  Judicial  District  of  York  a 

questionnaire* *  as  to  their  various  opinions  respecting  the 
operation  of  the  Special  Examiner’s  office  within  the  Judi¬ 
cial  District  of  York. 

I  enclose  herewith  a  general  summary  of  the  re¬ 
sponses  and  concerns  of  the  legal  profession. 

ANALYSIS  OF  FINANCIAL  STATEMENTS  OF  THE  OFFICES  OF  THE 

SPECIAL  EXAMINERS 

I  enclose  herewith  a  copy  of  an  analysis  of  finan¬ 
cial  statements,  based  on  the  1977  figures,  for  the  offices 
of  the  four  Special  Examiners  within  the  Judicial  District  of 
York,  together  with  appropriate  explanatory  notes  annexed 
thereto . 


*See  Letter  in  Appendix 
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Notes  on  the  Analysis  of  responses  from  the  Legal  Profession 
concerning  the  operations  of  the  Special  Examiners’  offices. 
Judicial  District  of  York. 


1.  A  total  of  76  letters  were  received  from  individual  Lawyers 
and  Law  firms  throughout  the  Judicial  district  of  York. 

2.  The  comments  on  common  concerns  as  well  as  specific  complaints 
and  recommendations  were  identified  and  tabulated  as  attached. 

3.  The  responses  from  individual  Lawyers  were  recorded  as  such. 

The  resoonses  from  Law  ^irms  were  weighted  by  the  number  of 
lawyers  in  the  firm.  This  weighting  was  deemed  necessary  to 
place  the  concerns  in  a  proper  perspective.  For  example,  a 
recommendation  to  establish  a  Special  Examiner’s  office  in 
Newmarket  should  carry  more  weight  when  made  by  a  firm  com¬ 
prised  of  ten  lawyers  than  a  recommendation  by  an  individual 
lawyer  that  the  present  number  of  offices  remain  fixed. 

X. 

4.  Consideration  of  the  seemingly  unanimous  opinion  that  the 
Special  Examiners'  operations  should  not  be  taken  over  and 
administered  within  the  Civil  Service  must  be  tempered  by  the 
fact  that  more  than  half  of  the  replies  are  silent  on  the 
matter. 


. 


ANALYSIS  Or  FINANCIAL  STATEMENTS 
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NOTE :  IN  ORDER  TO  PRESENT  BETTER  COMPARISONS,  DEPUTY  EXAMINER  COSTS  AND 

RECOVERED  EXPENSES  WERE  IGNORED.  THE  NET  EFFECT  WAS  TO  INCREASE 
THE  NET  INCOME  OF  A.C.  DEVENPORT  ($4,800)  AND  TO  DECREASE  THE  NET 
INCOME  OF  PAUL  ROSENBERGER  BY  $2,300. 
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OBSERVATIONS  ON  THE  COMPARATIVE  OPERATIONS  OF  THE  FOUR 
ORGANIZATIONS  FOR  THE  CONSOLIDATED  FINANCIAL  STATEMENT  -  1977 


A.C.  DEVENPORT; 

GROSS  MARGIN  INDICATES  REPORTERS  ARE  BEING  ADEQUATELY  RE¬ 
IMBURSED.  VARIABLE  EXPENSES  INCLUDING  SALARIES,  TRAVEL, 
ADMINISTRATION  AND  ADVERTISING,  WHICH  SHOULD  BE  CLOSELY 
RELATED  TO  THE  VOLUME  OF  BUSINESS,  ARE  TOO  HIGH  BY  AS  MUCH 
AS  20  TO  30  THOUSAND  DOLLARS.  OTHER  FIXED  COSTS,  FINANCING, 
DEPRECIATION  AND  PROFESSIONAL  FEES,  ARE  ABOUT  10  THOUSAND 
DOLLARS  TOO  HIGH.  NET  INCOME  IS  THEREFORE  A  LITTLE  DIS¬ 
APPOINTING.  IF  UNUSUAL  EXPENSES  ACCRUING  THROUGH  THE 
MANAGEMENT  COMPANY  (364880  ONTARIO)  CREATE  ARTIFICIAL 
VARIABLE  EXPENSES,  REFLECTED  AT  17%,  NET  INCOME  WOULD  BE 
COMPARABLE  TO  OTHER  OPERATIONS. 


JAMES  W.  POND: 

GROSS  MARGIN  INDICATES  CLIENTS  ARE  BEING  UNDER  CHARGED  AND/ 
OR  REPORTERS  OVERPAID.  AC C OMMOD AT I ON  EXPENSES  ARE  TOO  HIGH, 
POSSIBLY  BECAUSE  THE  VOLUME  OF  BUSINESS  IS  INADEQUATE. 

OTHER  FIXED  COSTS  FOR  FINANCING,  AND  PERSONAL  REASONS  ARE 
OUT  OF  PROPORTION.  NET  INCOME  IS  NON-EXISTENT. 


PAUL  ROSENBERGER: 

WHILE  EXPENSES  APPEAR  TO  BE  IN  LINE  WITH  REVENUE,  NET  INCOME 
IS  DOUBLE  WHAT  COULD  NORMALLY  BE  EXPECTED.  THIS  COULD  BE  A 
RESULT  OF:  1)  CHARGING  DIFFERENT  RATES  I.E.  CANCELLATION 
OR  DIFFERENT  METHODS  OF  BILLING  2)  VARIANCE  IN  FEES 
DISTRIBUTION  TO  REPORTERS,  I.E.  NOT  ALL  BILLINGS  SUBJECT  TO 
DISTRIBUTION  OR  THE  PERCENTAGE  DISTRIBUTION  TO  REPORTERS 
VARIES. 

NOTE  THAT  TWO  KEY  ADMINISTRATIVE  PERSONNEL  PRODUCE 
TRANSCRIPTS  AS  REPORTERS  AND  THAT  INCOME  IS  INCLUDED. 


PETER  W.  McKUGH : 

THIS  BUSINESS  WOULD  SEEM  TO  BE  A  MODEL  FOR  GROSS  MARGIN, 
EXPENSES  AND  NET  INCOME. 


COMPARATIVE  TABLE  OF 
SPECIAL  EXAMINATION 
REPORTER  COMPENSATION 
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GOVERNMENT  OPERATIONS 


YORK 


SHORTHAND 

MONITOR 

£  r-  ....  *- 

~  i 

EXAMINATIONS : 

(HOURLY  RATES) 

FIRST  HOUR 

(S) 

9 .00 

5.00 

13.83  * 

EACH  HOUR  THEREAFTER 

9  .00 

5.00  ^ 

9.80  * 

MINIMUM  EARNINGS 

30.00 

20.00 

13.83  * 

MAXIMUM  EARNINGS 

50.00 

30.00 

N/A 

TRANSCRIPT  EARNINGS: 

(PER  PAGE) 

TO  FIRST  PARTY 

($) 

2.25 

2.25 

1.57%  * 

ADDITIONAL  COPIES 

.25 

.25 

.17%  * 

*  DEVELOPED  AS  FOLLOWS: 

APPOINTMENT  FEE 

OATH 

EXAMINER  PER  HOUR 

$  1.50 
2.25 
7.50 

(REPORTERS 

HANDLING  FEE 

2.00 

SHARE  IN 

REPORTER  PER  HOUR 

6.50 

$19.75 

YORK) 
x  70% 

= 

13.83 

EACH  HOUR  THEREAFTER 

$7.50  +  6.50  = 

$14.00 

x  ’  70% 

-- 

9.80 

TRANSCRIPT:  FIRST 

PARTY 

$  2.25 

x  70% 

= 

1.5  7% 

ADD. 

COPIES 

.25 

x  70% 

rr 

.17% 

NOTES:  1.  YORK  RATE 

IS  AN  ILLUSTRATION 

ONLY  AS  T 

HE  %  OF  TOTAL 

BILLINGS  PAID  TO 

REPORTERS  IS 

VARIABLE 

FROM  OFFICE 

TO  OFFICE. 


2.  THE  YORK  EXAMINATIONS  REPORTERS  HOURLY  RATE  DOES  NOT 
REFLECT  THE  FULL  COST  TO  THE  PUBLIC. 
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COMPARATIVE  TABLE  OF  SPECIAL  EXAMINERS'  REPORTERS’  COMPENSATION 


I  have  caused  to  be  prepared  an  analysis  of  the 
Reporters'  compensation  for  the  present  Civil  Service  govern¬ 
ment  shorthand  operators,  operator  monitors  and  Special 
Examiners'  reporters,  which  is  self-explanatory. 

GENERAL  SUMMARY 


Pages 

1.  There  should  not  be  a  specified  number  of 

Special  Examiners  in  Toronto 

6 

2.  Reporters  should  be  appointed  Commissioners 

for  taking  oaths  and  affidavits 

6  -  10 

3.  Certification  of  transcripts  should  be  allowed 

to  be  done  by  verbatim  reporters 

10  -  14 

4.  (a)  Filing  of  transcripts  in  the  courts  should 

be  done  by  counsel  when  needed  only  and 
not  by  Special  Examiners; 

(b)  Courts  should  not  store  transcripts  for¬ 
ever  and  should  be  returned  to  counsel 
after  disposition  of  a  case  and  time  for 
appeal  has  expired. 

14  -  16 

5.  Rulings  of  Special  Examiner  be  removed  from 

Examination  Procedure 

16  -  17 
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Pages 


6.  Special  Examiners  and  Deputies  should  have 

right  to  appoint  others  if  they  are  ill  18  -  21 

7.  Special  Examiners’  officers  must  be  main¬ 
tained  for  the  proper  Administration  of  Justice  21  -  23 


8. 

(a) 

Review  of  the  office  of  the  Special 

Examiner  in  the  Judicial  District  of  York 

23  - 

30 

(b) 

Control  and  supervision  is  required  over 
the  office  of  Special  Examiner,  J.  W. 

Pond 

28  - 

34 

9. 

All 

present  methods  of  transcribing  evidence 

should  be  encouraged,  and  no  one  method 

employed  to  the  exclusion  of  others.  31  -  41 


10.  Property  of  transcripts  should  be  retained 

in  the  courts  43 


11.  Terms  of  relations  between  the  Special 
Examiners  and  the  freelance  verbatim  reporters 
should  be  left  to  the  respective  parties  to 

negotiate  without  government  interference  44  -  48 

1 2 .  Tariff 

Appointment 

Oath,  Return  and  Certificate 

These  2  items  should  be  re¬ 
allocated  as  a  licence  fee  to 
Ministry  of  the  Attorney  General 
to  assist  in  offsetting  administra¬ 
tion  of  justice  costs  48  -  51 

Postage  -  Should  be  allowed  as  a 
disbursement  to  the 
Special  Examiner  51 
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Pages 


13.  Solicitors  should  closely  monitor  Billing 
practices  of  Special  Examiners  and  report 


abuses  in  billing 

52  - 

53 

14. 

Transcripts  should  be  on  a  C.O.D.  basis 

52  - 

58 

15. 

New  Procedure  should  be  implemented  for 
ordering  transcripts  and  payment  therefor 

55  - 

59 

16. 

Cancellation  fee  should  be  maximum  2  hours 

59  - 

62 

17. 

Shorthand  Verbatim  Reporters  should  be 
licensed 

64  - 

68 

18. 

A  Tariff  Committee  should  be  established  to 
meet  yearly 

68  - 

69 

19. 

Inspector  of  Legal  Offices  should  conduct 
spot  audits  and  investigate  regularly  the 
office  of  the  Special  Examiner  in  the  private 

sector 

69  - 

70 

20  . 

Special  Examiners  should  be  licensed 

70  - 

71 

21. 

Special  Examiner’s  licence  should  be  a  special 
licence  and  transferable,  subject  to  regulation 

70  - 

71 

22. 

The  Attorney  General  should  appoint  Special 
Examiners 

71 

23.  Instruction  and  Courses  for  Special  Examiners 

to  be  inaugurated  71 

24.  Special  Examiners  offices  do  not  pay  business  tax  71  -  72 
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Pages 


25.  There  should  be  uniform  instruction  for 
Special  Examiners 


72  -  73 


26.  Analysis  of  Income  of  Freelance  Verbatim 

Reporters  73  -  76 


27.  The  Special  Examiner's  office  in  the  Judicial 

District  of  York,  providing  it  continues  in  its 

present  efficient  manner,  should  not  become  a 

government  operation  77  -  78 


28.  Responses  to  Questionnaire  circulated  to  the 
solicitors  of  the  Judicial  District  of  York 


78  -  and 

Separate 
Enclosure 


29.  Analysis  of  Financial  Statements  of  the  offices 

of  the  Special  Examiners  78  -  and 

Table 

annexed 


30.  Comparative  Table  of  Special  Examiners'  reporters' 

compensation  79  -  and 

Table 

annexed 


DATED  this  31st  day  of  January,  1979, 


ALL  OF  WHICH  IS  RESPECTFULLY  SUBMITTED. 


Mendel  M.  Green,  Q.C. 
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ADDENDUM 


Certain  financial  information  of  the  Court  Reporters 
was  given  to  me  on  a  confidential  basis  and,  as  a  result  thereof, 
their  names  have  been  deleted  from  this  report. 
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